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miliar to the eourt holds that the facts established here are sufficient
to constitute one a “managing agent.”

In construing the statute the doctrine of noscitur a sociis is ap-
plicable; the term “managing agent” is found associated with “presi-
dent,” “secretary,” “clerk,” “cashier,” “treasurer” and “director,” and
it is to be presumed that the lawmakers intended to describe an
agent possessing powers analogous to those of the executive officers
of the corporation. He must be an agent employed by the corpora-
tion, representing it in some capacity and acting for it to a lim-
ited extent at least. A person appointed to sell at a fixed price
and for a fixed commission a single class of goods manufactured
by a corporation for a period of four months, is not a “managing
agent.” He manages nothing. He is invested with no power re-
quiring the exercise of judgment or discretion. 'He does not even
possess the power of an ordinary agent; he is tied hand and foot.
He is a. mere commission merchant or consignee, the single sphere in
which he represents his principal being restricted to the narrowest
limits. It is well known that many of the large manufacturing com-
panies have arrangements with merchants in the large cities similar
to the agreement in proof. It has never been decided that a mere
factor who acts as the medium through whom the soap, or flour, or
glass manufactured by his principal, reaches the public, is the man-
aging agent of that principal. R. G. Wright & Co. were not the
managing agents of the defendant in any legal sense, The motion is
granted. '

CHAMBERLAIN v. PIERSON
(Circuit Court of Appeals, Fourth Cireuit, May 17, 1898.)
No. 226,

1, ActioN FoR INJURIES RECEIVED IN WRECK—RECORD OF CONVICTIOR OF
WRECKERS—ADMISSIBILITY OF EVIDENCE.

In an action against a railroad company to recover for injuries received
In a wreck caused by the derailment of a train through the alleged neghi-
. gence of the company, the record of the trial and conviction of persons
charged with murder by feloniously derailing the train is not admissible in
evidence on behalf of the defendant.

2. CONTRACT FOB Tnmsponm'non oF Eumrroves—Errecr oN Rieats oF EM-
PLOYES,

Employés. of an express. company, who had no knowledge of a contract
between such company and a railroad company to the effect that such em-
ployés were to be furnished free transportation over the railroad at their
own risk while in the service of the express company, are not bound
thereby.

8. LiceNsEE oN RAILROAD TRAINS—Rré¢HT 70 RECOVER FOR NEGLIGENCE.
- One who accepts free transportation on a railroad at his own risk can
nevertheless recover for injuries caused by negligence of the railroad com-
pany or its employés, not his fellow ‘servants.

In Error to the Circuit Court of the Umted States for the Distriot
of South Carolina.

.J. E. Burke, for plaintiff in error, .~ -
'W. Perry Murphy, for defendant in error.
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Before GOFF, Circuit Judge, and JACKSON and PAUL, District
Judges.

PATUL, District Judge. This was an action brought by the defend-
ant in error against the plaintiff in error for damages resulting to
the defendant in error while traveling as an express messenger on
the railroad of which the plaintiff in error was receiver. The com-
plaint filed in the court below alleges:

“That on the 28th day of November, 1891, the said plaintiff was in the em-
ploy of the Southern Express Company as messenger, and in such capacity
was on board of the train of the South Carolina Railway Company, operated
by the defendant as aforesaid, which left the city of Columbia about the hour
of 7:50 o’clock on the said 2Sth of November, 1891, and was on sald train when,
through the carelessness, negligence, wrongful act, and default of said Cham-
berlain as receiver as aforesald, he sustained serious injuries,” ete. “That the
said carelessness, negligence, wrongtul act, and default of the said defendant
lay in the fact that he so carelessly, negligently, and wrongfully conducted
himself in the management of sald railroad that, through the negligence,
carelessness, and unskillfulness of himself and his servants, certain bolts were
left out in the rails on the roadbed of the said company near the nineteen-mile
post, near Lincolnville, 8. C., by reason of which the train upon which plaintiff
was riding did on said 28th day of November, 1891, without any fault on the
part of the plaintiff, become derailed and wrecked at or near the said nineteen-
mile post, in the county of Berkeley, in the state of South Carolina, inflicting
the injuries upon the plaintiff above mentioned, from which injuries the said
plaintiff has both suffered great bodily pain and been deprived of the means
of future support, to his great loss and damage, to wit: * * »”

The amended answer of the defendant to the complaint is as fol-
lows:

“TFirst. For a first defense, that he denies each and every allegation in said
complaint contained. Second. And for a second defense this defendant says
that the derailment referred to in the third paragraph of the complaint did not
oceur through the negligence of this defendant or his servants, but through the
unforeseen and unexpected act of certain malicious and ill-disposed persons,
whose names this defendant is informed and believes are Peter Bruno, alias
Dick Bruno, and Grant Bennett, in removing bolts and fastenings of the rails
at the place where said derailment occurred, without the knowledge of this de-
fendant or any of his servants, and notwithstanding due care and diligence
on the part of this defendant in the operation and maintenance and inspection
of said railway. Third. And for a third defense this defendant says that said
plaintiff was permitted to enter upon and into the car of this defendant only
as the agent and servant of this defendant, and was given free transportation
upon the car of this defendant only on condition that, in 8o transporting the
said plaintiff, said plaintiff should be at his own risk of loss or damage thlough
personal injury received during such transportation.”

The record shows that on the trial of the case the defendant, to
sustain the second ground of defense stated in his answer—

“Offered in evidence an exemplification of the record of the court of general
sessions, Berkeley county, state of ‘South Carolina, duly authenticated, in the
case of State of South Carolina v. Peter Bruno and Grant Bennett, showing
the indictment, final conviction, and sentence of said Peter Bruno and Grant
Bennett on the charge of murder of said Mason Parker on 28th November,
1891, near Lapson’s, in Berkeley county, S. C., by feloniously breaking, in-
juring, removing, and destroying certain joints, plates, and bolts from the
railway track of the South Carolina Railway Company, by reason of which
a certain railway train was derailed and thrown from said track, and whereby
the said Mason Parker was crushed, and received a mortal wound, of which
mortal wound the said Mason Parker died; and thereupon plaintiff objected
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to the introduction of the same on the ground that the evidence was irrelevant,

“and as being res inter alios acta, when his honor, the presiding judge, sus-
tained the objection, and excluded the testimony. To all of which the defend-
ant then and there, and before the jury had W1thdrawn from the bar, did ex-
cept, and the court noted the exception.” -

An exception to this ruling of the trial judge is the basis of the
first assignment of error. .

An agreement between the defendant railway company, of the first
part, and the Southern Express Company, of the second part, was
also introduced by the defendant. So much of that agreement as
appears to be relevant to the issues is stated in the record as follows:

“That whereas, the party of the'first part ‘desires that all express business
conducted on and over its lines, as they how or hereafter may exist, shall be
under the sole contrel and direction of ‘the party of the second part, for the
mutual benefit and account of the ‘parties hereto, the revenue from which shall
be apportioned as hereinafter defined and agreed; and whereas, the aim and
object of this agreement 18 to promote mutual interests, and secure for the
parties hereto the best obtainable results therefrom, each will co-operate fully
with the other for the attamment of that end: Now, therefore, it is hereby
agreed as follows: * * * Righth. The said party of the first part hereby
recognizes as its employés all officers, agents, and servants of the party of the
second part, while erigaged in the busihess contemplated by the agreement,
and will accord free transportation for thiem at their own risk. Ninth. Em-
ployés of the party of the second part shall be subject to the rules of the party
of the first part, made for the government of its employés while on the trains;
but said rules shall not conflict with the proper duties of said employés, or
unnecessarily interfere with thém 1 the dlscharge of their duties. * * *
Fourteenth. No responsibility shall attach to the party of the first part for
any goods, money, or other articles that may be transported on or over its
lines, for or in the custody of the party of the second part, except for losses
of or damage to freights which may result from the neglect of the party .of
the first part, 1ts agents or servants; provided, that no such responsibility shall
attach to the party of the first part for freight or other matter on which the
party of the first part receives, no compensation.” -

At the conclusion of the evidence the court instructed the jury as
follows:

“It is not necessary to decide whether the plaintiff, as messenger of the ex-
press company, had all the rights of a passenger on this train, or whether he
was bound by the terms of the contract between the two companies, although
he did not know of the contract, or whether he stood in the place of an em-
ployé of the railroad company. I charge you that if he was injured in this
train by reason, perchance, of the negligence of the boss track minder and his
gang, the railroad company is responsible to him, whether he was a passenger,
or bound by the contract between the two companies, or was an employé
of the railroad company. The boss track minder and his gang were not fel-
low servants of the plaintiff, if we treat bim as an employé of the railroad com-
pany; and their negligence was not one of the risks he assumed, if he assumed
any risks.”

To this. mstructmn the defendant excepted, and this 1s made the
second and third grounds of ass1gnments of error..

The fourth assignment of error is that the court erred in—
“Instructing the jury that in this case there was no burden ot proof on elther
‘side, but the jury should come to' théir coneclusion from all the facts and cir-
cumstances 6f the ¢ase. - That the court erred in said instruction, inasmuch as,

notwithstanding the granting of the first request to charge, this instruction
impaired the fmce and meaning thereof and was calculated to mislead the

Jory.r - pen
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The instruétion on which this assignment of error is based is shown
by the record das follows:

“His honor, the presiding judge, further instructed the jury that in this case
there was no burden of proof on either side, but that the jury should come
to their conclusion from all the facts and circumstances in the case. To which
instructions the defendant there and then, before the jury had withdrawn from
the bar, excepted, and the court noted the exception.”

In settling this bill of exceptions, the judge states that he has no
doubt some such expression was used; that what he meant was that,
both parties having offered proof as to the disputed facts, the ques-
tion was as to the preponderance of evidence,—the burden having
been accepted, and the evidence being intended to remove it. As
he had not refused the first request to charge by defendant, he did
not feel that he was misleading the jury. This first request was as
follows:

“(1) That the foundation of the action is negligence, and the plaintiff, Pier-
son, cannot recover from the defendant unless plaintiff proves, by the pre-
ponderance of the evidence, that the defendant has been guilty of negligence;
that is to say, that, under the circumstances proved in this case, he has omit-
ted to do what a prudently conducted railroad company would have done,

or that he has done what a prudently conducted railroad company would not
have done.” .

The record does not show that the instruction here complained of
was given in the usual form, which is in writing, and in which it is
apparent the other instructions were given. The record shows that
the verdict of the jury was rendered more than 12 months béfore the
bill of exceptions was settled, and the indefinite and uncertain char-
acter of this instruction is shown by the language of the presiding
judge, that he has “no doubt some such expression was used,” and
states what he meant by it. If we apply with strictness rule 11 of
this court, such an indefinite statement of the instruction should be
rejected. The rule provides:

“When the error alleged I8 to the charge of the court, the assignment of
error shall set out the part referred to totidem verbis, whether it be in in-
structions given or instructions refused. Such assignment of errors shall
form part of the transcript of the record and be printed with it. When this
is not done, counsel will not be heard, except at the request of the court, and
errors not assigned according to this rule will be disregarded, but the court,
at its option, may notice a plain error not assigned.” 21 C. C. A, cxil., 78 TFed.
exii. .

But there is no real necessity for discussing this assignment of er-
ror, in view of the first instruction asked by the defendant and given
by the court. If true, as the trial judge says, “no doubt some such
expression was used,” which counsel for the defendant insists was
an-instruction to the jury, and calculated to mislead it, the law is so
clearly and correctly stated in the first instruction asked by the de-
fendant and given by the court, and so completely covers the prin-
ciple involved, that the jury could not have been misled as to the law.
If there was error in the verbal, and, as appears to us, uncertain, ex-
pression of the court, to which exception is taken, it was corrected by
the written instruction. This written instruction negatives the con-
tention that the court erred in making a statement calculated to mis-
lead the jury.
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The fifth, sixth, and seventh assignments of error are.based on the
following instructions requested by the defendant, which the court
refused to give as asked for, but: gave as qualified by the court:

“The defendant further requested his honor, the presiding judge, to charge
the jury as follows: “That if theé jury find from the evidence that the plain-
tiff was an express messenger on defendant’s train, under a contract which
was made between the express company, of which the said plaintiff was an
agent, and the defendant, which provided that the plaintiff should be consid-
ered as an emiploys, oﬁicer agent, or servant of the defendant, Chamberlain,
and should ‘be accorded free transportation at his own risk, then plaintlff
cannot recover from defendant,’ and -the jury must find for the defendant,’
—which request his honor declined to give, except with this qualification, ‘Un-
less the injury was caused by the neghgence of an agent of defendant who
was nét a fellow servant of plaintiff, to which refusal the defendant then
and there, and before the jury had withdrawn from the bar, did except, and
the court noted the exception. The defendant further requested his honor,
the presiding judge, to charge the jury as follows: ‘That, as between em-
ployer and employé, negligence on the part of the employer is not to be inferred
from the existence or occurrence of ‘the accident which caused the injury
complained of,’—which request his honor déclined to give, to which refusal the
defendant then’ ‘and ‘there, and before the jury had withdrawn from the bar,
did except, and the court noted thie ‘excéption. The defendant further re-
quested his honor, the presiding judge, to charge the jury as follows: “That
an employer doés not become an insurer of the life or safety of his employés,
but the duty of the employer to the employé is to furnish and keep the ma-
chinery and appliances about which the employé is.required to perform his
work in a reasonably safe condition,’—which request his honor declined to give,
to whieh refusal defendant excepted.” -

The action of the court in refusing to admit in emdence on behalf
of the defendant the record of the conviction of Bruno and Bennett
in the court of general sessions of;Berkeley county, 8. C., for the mur-
der of Parker by removing and destroymg the plates and bolts of the
railroad company, was clearly correct. It was properly rejected as
being res inter alios acta. This principle is so familiar and fixed in
the law of evidence as to scarcely demand discussion. A few cita-
tions of authorities will be, sufficient to show the correctness of the
ruling of the court below. The plaintiff in the circuit court was
not-a party to, or interested in, the prosecution and conviction of
Bruno and Bennett, and could not be bound or in any wise affected
by ‘the evidence-or ]udgment in that case. The general doctrine on
this subject is thus stated in 2 Black, Judgm. § 529:

“Since the partles to a criminal prosecution and those In a civil suit are
necessarily different, and as: the objects and results of the two proceedings,
and the rules of evidence which apply to them, respectively, are equally di-
verse; it follows that the judgment in the former cannot be used by way of

estoppel in the latter, save for the single purpose of proving its own exist-
ence, if that becomes a relevant fact.”

In Wood v. Davis, T Cranch, 271, the supreme court held that the
record of a judgment that a woman was born free was not conclusive
evidence of the freedom of her eh11dren, in a suit by them against
one not a party or privy to the defense in the mother’s action. In
an action of trespass by a marine in an exploring expedition, against
the commander, for causing him to be whipped, the proceedings of
a court-martial, dequitting the commander of the charge, were held
not admissible in evidence. Wilkes v. Dinsman, 7 How. 89.

The second, third, fifth, sixth, and seventh assignments of error
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will be considered together. They are all made on the theory that
Pierson, the plaintiff in the court below, was bound by the contract
between the rajlroad company and the express company; that he
was on the railroad train by virtue of that contract; that by said
contract he was regarded as an employé of the defendant, the rail-
road company; and that by said contract he was accorded free
transportation at his own risk. The position taken by counsel for
the railroad company, and insisted upon in the instructions asked
on behalf of the company, was that the plaintiff was not entitled to
recover, even though the evidence showed that the injury which he
suffered was caused by the negligence of an agent of the defendant
who was not a fellow servant of the plaintiff. The learned judge of
the trial court held (what we regard as a correct announcement of
the law) that, if the plaintiff was injured by reason of the negli-
gence of the boss track minder and his gang, the railroad company
was responsible to him, whether he was regarded as a passenger, or
was bound by the contract between the two companies, or was an em-
ployé of the railroad company; that the boss track minder and his
gang were not fellow servants of the plaintiff, if he was to be treated
as an employé of the railroad company; and that their negligence
was not one of the risks he assumed, if he assumed any risks. The
discussion of this feature of the case presents the question: Was
the plaintiff below, as a messenger of the :express company, bound
by the contract between the railroad company and the express com-
pany to assume all risks to life and limb to which he was exposed
in performing his duties on the train, as an express messenger? He
was not a party to the contract, never ratified it, and in his testi-
mony, when asked if he knew of this provision of the contract, “ ‘that
the said parties of the first part hereby recognize as its employés
all officers, agents, and servants of the second part, ete.,, and you
were accorded free transportation at your own risk?” answered, “If
I had known that, I wouldn’t have gone.” The authorities cited by
defendant’s counsel to sustain the contention that the plaintiff was
bound by the contract between the railroad and the express com-
pany are based on the theory that the party affected by the con-
tract had knowledge of its provisions, and acquiesced in its terms.
Wiggins Ferry Co. v. Ohio & M. Ry. Co., 142 U. 8. 396, 12 Sup. Ct.
188; 2 Pom. Eq. Jur. § 965. The view of the trial judge was that
notwithstanding the plaintiff, under the contract between the rail-
road company and the express company, should be considered an
employé of the railroad company, and accorded free transportation
at his own risk, yet the railroad company was liable if the injury
to the plaintiff was caused by the negligence of an agent of the de-
fendant who was not a fellow servant of the plaintiff. That the
plaintiff, an express messenger, was not a fellow servant of the track
minder and those under him, is not questioned. If it be conceded,
as claimed by the railroad company, that the contract between it
and the express company accorded the plaintiff free transportation
at his own risk, yet it is well established that such a contract will
not relieve the-railroad from responsibility for an injury resulting
from the negligence of its agents. One of the earliest decisions of
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the- supreme oom‘f: ofi this questlon is Railroad Co. v. Derby, 14 How.
468. In this cagé the plaintiff below was president of another com-
pany, and a stockholder in the road ‘on which he was riding. He
was on the'road by invitation of the president of the company,—
not in the usual passenger cars, but on a small locomotive car used
for the convenience of the officers of the company,—and paid no fare
for his transportatlon. The railroad company defended on the
ground that no cause of action can arise to any person by reason of
the occurrence of an unintentional injury while he is receiving acts
of kindness which spring fromn mere social relations, and as there
was no contract between the parties, express or implied, the law
would raise' no duty as between them, for the neglect of which an
action can be sustained. The supreme court said:

“The liability of the defendants below for the negligent and injurious ‘act
of their servant is not necessarily founded on any contract or privity betweén

parties, nor affected by any social relation, or otherwise, which they bore to
each other.”

Railroad Co. v. Lockwood, 17 Wall 357, is a leading case on this
subject. The court there held

“(1) That a common carrier ¢annot lawfully stipulate for exemption from
responsibility, when such exemption i8 not just in the eye -of the law. (2)
That it is. not just and reasonable, in the eye of the law, for a common
carrier to stipulate for exemption, from responsibility for the negligence of
himself or his servants. (3) That these rules apply. both to carriers of
goods and carriers of passengers for hire, and with a special force to the latter.
(4) That a drover traveling on a pass, such as was given in this case, for the
purpose of taklng care of his stock on the traln, is a passenger for hire.’”

In Waterbury v. Rallroad Co., 17 Fed. 671, the doctrine is thus
stated (syllabus):

“The rlght which a. passenger by rallway has to be carried safely does not
de end on his having made a contract, but the fact of his being there creates
uty on the part ‘of the company to carry him safely. It suffices to enable
hlm to maintain an action for negligence if he was belng carried by the rail-
road company voluntarlly, although gratuitously, and as a matter of favor to
hlm

The principles recogmzed in the cases we have clted and in numer-
ous other decisions, were:correctly applied by the Judge who pre-
sided in the ‘court below. The pldintiff Pierson, as an express mes-
senger, was rightfully on the train:of the defendant, in the perform-
ance of duties which the railroad company had, by its contract with
the express company, agreed: that he should perform, and which, the
contraet states, were “for the mutual benefit ‘and account of the par-
‘ties thereto.” | 'Whatever -hig relation to the railroad company,—
whether that of a passenger or employé,—he had a right to maintain
an action for:any injuries he suffered by reason of the negligence of
the defendant .company, its agents and servants.

.~ The sixth and seventh assignments of error are based on the re-
fusal of the court to glve the followmg mstmctlons asked by the de-
fendant:

In declming to instruct the jury 'as follows: ‘That, as between employer
and employés, negligence on,tlieé part of the employer is not to be inferred
from the existence or occurrence of the accident which caused the injury
complained of.” In declining to Instruct the jury as follows: *“That an
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employer does not become an insurer ot the life or safety of his employés, but
the duty of the employer to the employé is to furnish and keep the machinery
and appliances about which the employé is required to perform his.work in a
reasonably safe condition.”

These requests are mere abstract propositions of law correctly
stated, but we fail to see the relevancy when applied to the evidence-
in this case. The court below correctly stated the law to the jury.
The law, as stated, properly applied to the evidence. We find no er-
ror in the rulings of the court below, and the judgment of that court
is affirmed,

CENTRAL TRUST CO. OF NEW YORK et al. v. INGERSOLL.
(Circuit Court of Appeals, Sixth Circuit. May 16, 1898)

1. CrREDITORS BILL—ATTORNEY'S FEES.

After the sale of railroad property under a mortgage foreclosure suit
consolidated with a créditors’ bill, an order of reference was made to
ascertain what property was not covered by the mortgage. In this order
the special master was directed to notify appellee as counsel for the un-
secured creditors. Held, that such order, made in the presence of counsel
for other unsecured creditors, was sufficient to justify him in representing
the creditors in the proceeding before the master, and to entitle him to
fees out of the funds made, subject to the payment of the unsecured
creditors.

2 Bame.

The fact that the parties opposing such allowance owned a very large
proportion of the unsecured debts allowed out of such fund was of no
effect, where such claims were not filed until after the special master had
ascertained and reported the property subject to the unsecured debts.
Nor was it material that such opposing parties had bought or owned part
of the debt which the counsel represented.

8. ATTorRNEY'S FEES—REVIEW

Where an allowance of $2 500, as attorney’s fees, was recommended by
the special master, but the sum was increased by the court to $3,300, held,
that the allowance, though liberal, would not be disturbed on appeal.

Appeal from the Circuit Court of the United States for the Eastern
District of Tennessee,

This was a creditors’ bill by Samuel Thomas against the East Tenn-
essee, Virginia & Georgia Railway Company, which suit was consoli-
dated with the foreclosure suits of the Central Trust Company of
New York against the same defendant. Henry H. Ingersoll filed an
intervening petition for attorney’s fees. From the decree allowing
such compensation, this appeal is taken.

The record is a voluminous one in this case, but the facts material to the
disposition of the present appeal are, briefly, these: Samuel Thomas filed
his bill against the East Tennessee, Virginia & Georgia Railway Company,
June 24, 1892, in which he claimed that he was a creditor of that company,
owning a ﬂoatmg debt of over $400,000, and alleged, also, that he was a large
stockbolder. The bill was brought as a creditors’ bill for all those who chose
to come in. It alleged the hopeless insolvency of the railway company, and
that it vas liable to be seized for debt, and the railway system dismembered
thereby, and the value of the property materially impaired, and asked for a
receiver for the railroad property. Receivers were appointed under this
bill, and took possession of all the defendant’s railway and other property,
and operated the road. Subsequently, on the 3d day of March, 1893, the
Central Trust Companyiof New York filed two bills in the same court to



