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the: different officers of the land' department. It shows that under
a na:medact of congress (approved May 17, 1856) the defendant
claimed the right to occupy the land in question in the manner that
it was occnpying it, without accountability to the defendants in
error. It is difficult to perceive how the case made in the circuit
court by the defendants in error could be determined by that court
without its construing the acts of congress with reference to entries
thereby authorized to be made on public lands, conditioned as the
land in question was at the,time of Louis Bell's entry; and the fact
that had been a long-continued contest in reference thereto in
the different offices, and before the different officers, of the land de-
partment, would seem sufficient to show that there might be a con-
struction of the pUblic lawsrell'lting to that particular part of the
public domain which would uphold the right of the heirs of Louis
Bell, and support their .patent thereto, and also that there might
be a construction of the laws of congress relating thereto which
would defeat, as the defendant had lonl:" attempted to defeat, the
right of this pre-emptor and his heirs. So that, independently of
the claim for mesne profits for the time transpiring between the pre-
emption entry and the issuance of the patent, it is clear that the
issues made by the declaration, presented a case within the jurisdic-
tion of the circuit court.· Doolan v.Carr, 125 U. S. 618, 8 Sup. Ct.
1228; Railway Co. v. Ziegler, 167U. S. 65, 17 Sup. Ct. 728; Pierce
v. Molliken,78 Fed. 196. There is even less room to doubt that the
circuit court has jurisdiction of ,the· case for the recovery of mesne
profits accruing before the issuance of the patent. Evans v. Durango
Land & Coal Co., 25 C. C. A. 531, 80 Fed. 433.
We think the court did noterr in refusing the motion of the plain-

tiffIn error for leave to file the additional pleas submitted. So far
as these pleas were intended to affect the jurisdiction of the court,
they are clearly bad, because the 3urisdiction of the court did not de-
pend upon the defendant's answer, and could not be taken away by
it. Osborn v. Bank, 9 :Wheat.· 826.
As to the plea which sought to question the capacity of one of the

plaintiffs' to sue, it came too late, and, if it had been presented in
time, it was clearly not good as pleaded. Dudgeon v. Watson, 23
Fed. 161.
As the record shows no error in the proceedings in the circuit court

'for which, in our opinion, the judgment of that court should be reo
versed, it is affirmed.

MONTGOMERY V. McDERMOTT et aI.

(OirCult Court, S. D. New York. May 9, 1898.)

1. RES ADJubrdATA-FEDERAL AND STATE COURTS.
The decision In an interpleader suit in a state court, that no lien wafil

obtained by a certain attachment levy, is binding upon the federal court to
which the original attachII).el;lt has been removed.

2. ATTACHME.NT-TITLE TO ATTACHED PROPERTY.
A federal does not, by virtue of an attachment levy, draw to Itself

the question of the title of the attached property, so as to prevent the state
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courts 1!rom decidIng 'such questIon in a suIt subsequently brought for that
purpose.

Stephen H. Olin,· for complainant
E. Clifford Perkins, for defendants.

WALLACE, Circuit Judge. To the bill of complaint filed in aid
of an attachment obtained in a suit at law the defendants Perkins
and Fowler have interposed a plea of res adjudicata. The plea is
directed to so much of the bill as alleges that the complainant ob-
tained a lien by the attachment upon the fund which the bill seeks
to reach. The case preElented is substantially this: The complain-
ant, as plaintiff in an action at law in assumpsit brought against one
McHenry, caused a warrant of attachment to be issued in the action
against the property of McHenry. The writ was levied upon certain
certificates representing the beneficial interests of the holders there-
of in a trust fund of which Perkins and Fowler were trustees. The
action, originally brought in a state court, was removed to the United
States circuit court. Subsequently, and that action was pend-
ing, Perkins and Fowler, trustees, brought in a court of the state of
New York an action of interpleader, making the complainant and
certain persons who claimed to be owners of the certificates defend-
ants therein. The trustees alleged in the interpleader action that
the several defendants therein were rival claimants to the fund rep-
resented by the certifieates; the present complainant by virtue of
the attachment against McHenry, and the other defendants by trans-
fer of the certificates to them from McHenry· prior to the levying of
the attachment. Relief was prayed that. the controversy as to the
rights of the several defendants to the fund be settled. and that,
upon payment to'such defendant as might be adjudged entitled there-
to, the trustees be discharged from any further liability. The
action was heard upon issues of law raised by demurrer. The court
decided that the defendant, the present complainant, acquired no
lien upon the fund by the levying of his attachment. The judgment
is pleaded as res adjudicata upon that issue:
Contrary to the impression entertainedupoll the argument of the

cause, I a,m of the opinion that the plea of res adjudicata is good.
In the in;ferpleader suit the ,state court had jurisdiction of the
parties and of the subject-matter of the contr-ewersy. One of the
issues litigated was whether' the present complainant acquired any
lien under his attachment upon the fund in controversy. Unless he
did, the trustees could not maintain their action. It was essential
for them in that action to make, it appear that there was a real con-
troversy between the rival claimants to the They sought to
do this by setting forth the facts upon which the respective rights of
the claimants were based. Those upon which they alleged the
rights of the present complainant to be based were precisely those
upon which in the present action the complainant bases his right.
The state comt decided in the interpleader action that these facts
did not give the complainant any lien. Whether this was well de-
cided or not is a quefition which cannot be relitigated in another
action between the trustees and the complainant.
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. It is objected that the state court was, not competent to entertain
the question whether the complainant acquired any lien under his
attachment, because that was a question exclusively for the deter-
mination of the United States circuit court, which was in legal cus-
tody of the fund, notwithstanding'the trustees were in the actual
possession. If the attached. fund had been the res, the title to
which was to be adjudicated .in the, action in the United l;ltates cir-
cuit court, brought under the dcniliWon of that court for that purpose,
the jurisdiction of that court have been exclusive, and any
subsequent proceeding against the. fund in a state court, involving
its control.and dispositicin,.would na,ve been nugatory and void. The
general principle is stated. in' Covellv. Heyman, 111 U.S. 182, 4 Sup.
Ct. 355, as .follows:· .
, ',' - I.

"These courts do not belong to the same system, so far as their jurisdiction
Is concurrent; and, although ther co-exist In the same space, they are inde-
pendent. and"have no common. superior. They exercise jurIsdiction, It Is
true. within the same territory, but not In the same plane; and, when one
takes Into its jurisdiction. a ,specific thing, that res is as much 'withdrawn
from the judicial pQwer .of t)le other as If It had been carried physically
Into a dltl'erentterritorlalsoverelgnty. To, attempt to seize It by a foreign
process Is ..futile and void:". The "regulation of process,' and the decisions of
questions relating to it, are part of the jurisdiction of the court from which
it Issues."

These principles were applieq in this court in Bank v. Hazzard, 49
Fed. 293, and. m-ore recently by the suo
preme C9urt of the .inMoran v. Sturges, 154 U. S. 256,
14 Sup.. Qt. 1019, and in Bank v. Stevens, 169 U. S. 432, 18 Sup. Ct.
.103.. ..oJ', i' . .'
But the action in the UnitedSfates circuit court was not one in

which the title to the at"tached fund was in litigatjqn. It was de-
cided in Buck v. Colbath, 3 Wall. 334:, that an action of trespass could
be state cOl),rt agail)lstthe marshal of a federal court
who hap seized the plaintiff's ,property upon an attachment against
the property of t,hepersonnam.ed in the, writ, notwithstanding the
possession of the marshal the possession of the federal court;
and that judgment wasqllotep with approval in Covell v. Heyman,
and has in many l\ubl'lequeut judgments of the supreme court.
The prh:lCjple of that decision;was that the suit in the federal court
did not draw to. it the questiqn of title to the attached property, and
the action in the state court did not, disturb the possession of the
federal court, The court said: '
"The federal court could proceed to render Its judgment In the attachment

.suit, could seIl and deliver, the propeJ,'ty attached, and, have Its execution
satisfied, without any disturballce of.Jts proceedings or any contempt of Its
process, While at the same time the state court could proceed to determine
the questions before It Involved 'In the suit against the marshal, without
interfering with the nORsession Of the property In dispute."

Upon the same principle the action could have peen maintained
against the party who dire(jted the marshal to levy the attachment.
In the present case thejurisdicHon of the state court was not in-

voked to disturb the custody of the fund by the United States circuit
court. It was invoked to try the title to the attached property, at
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least sufficiently· to relieve the trustees, who were in actual posses·
sion, from liability to the rival claimants of the fund.
The plea is allowed.
The second plea which has been filed by the defendants to the com·

plainant's bill cannot be allowed without disregarding the decision
of Judge Coxe (83 Fed. 576) made upon the demurrer to the bill, and
is therefore overruled.

TUSTIN v. ADAMS et al.

(Circuit Court, D. Washington, S. D. May 17, 1898.)

1. HOMESTEAD.
Public land which has In good faith been Inclosed, extensively Improved,

and lived upon for a number of years, although It has not been entered
as a homestead, Is not subject to entry under the homestead law by other
parties.

2. HUSBAND AND WIFE-COMMUNITY PROPERTY.
A sale, by the husband, ofa house built on public land In whIch the wIfe

had a community interest, Is binding on the wife.

This was a suit in equity by Frances M. Tustin against Phoebe D.
Adams and Spencer Jacobs to determine the rights of contesting
homestead claimants to public lands.
John C. Stallcup, for complainant.
Danson & Huneke, for defendants.

HANFORD, District Judge. This suit is to obtain a judicial de·
termination of the rights of contesting homestead claimants under
the land laws of the United States. On December 13, 1889, the
cOIUplainant, Mrs. Frances Tustin, offered to file in the United States
district land office at North Yakima her application to enter as a
homestead the tract of land in controversy, but her application was
rejected by the register and receiver for the reason that the land is
part of an odd·numbered section, and was at that time supposed to be
included in the land grant to the Northern Pacific Railroad CompanJ".
In subsequent proceedings in the land department the claim of the rail·
road company has been set aside. Subsequent to the date of com·
plainant's application to enter the land as a homestead, the defend·
ant Mrs. Adams claimed the same tract as a homestead, and in the
contest proceedings between them the land department finally de·
cided that Mrs. Adams had the better right, and a patent conveying
the title has been issued to her. In the amended bill of complaint
filed herein, the decision of the secretary of the interior containing a
recital of the facts and the secretary's conclusions of law is set forth
in full, and the complainant alleges that the facts as found and set
forth in the secretary's decision are such as to entitle her legally to a
decree declaring her to be the real owner of the land, and that Mrs.
Adams holds the title as trustee, and requiring her to convey the
same to complainant. The defendants have demurred to the amend·
ed bill, and the case has been argued and submitted by counsel for
the parties, respectively, upon the demurrer.


