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at' Yokohama by Lorentzen, through Ahrens & Co., and to the
advances there made for expenses on the schooner’s cargo. Even
if it be conceded to be shewn that those advances were made on the
credit of the vessel, the proceeds of the skins are properly appli
cable to their repayment. It results that the judgment must be
affirmed, and it is so ordered. '
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THE FRANK R. GIBSON,
THE CYCLONER.
THRE FITZPATRICK,
BAKER v. THE CYCLONE,
(District Court, N. D. New York. March 25, 1898.)

Corrsror wiTH DoCK—DRIFTING VESSELS.

- A schooner was moored by means of ropes to the breakwater of the Erie
Basin, and her cargo was being transferred to a canal boat by a floating
elevator. The elevator was held in position at the side of the schooner
by lines thrown out to her, and also by means of four oak spuds driven
into the ground, one at each corner; and the canal boat was lashed to her.
The wind was blowing a gale, and parted the forward lines of the schooner,
and she drifted around, carrying the other boats with her, until at right
angles with the breakwater. The foreman of the elevator having failed
to cut the lines that held the elevator to the schooner, although requested.
the master of the schooner cut them, and she was safely removed. The
elevator and barge then scon drifted across the basin, colliding with a
dock, and both were damaged. Held, the canal boat was not at fault; that
the schooner, having placed the vessels in a dangerous position, was at
fault in cutting the lines at the time and manner shown; and that the
elevator was at fault In making no effort to secure herself by additional
lines, or procure assistance, though she had time and opportunity to do so,
prior to the cutting of the ropes; and both were jointly liable for the dam-
age done the canal boat.

The libel was filed by William F. Baker against the Cyclone
in January, 1895, to recover damages in the sum of $925 sustained
by the canal boat Frank R. Gibson by reason of the alleged negli-
gence of the Cyclone. = In June, 1895, the Fitzpatrick was brought
in on petition filed by the Cyclone alleging that the accident was
the result of the negligence of the Fitzpatrick which caused the
damages to the canal boat, not only, but also to the Cyclone in the
sum of $1,191, The. Fitzpatrick duly filed an answer denying
negligence on her part, and charging that the accident resulted
from the negligence of the Cyclone and the canal boat.

Josiah Cook, for libelant.
John L. Romer, for the Cyclone.
Harvey L.f Brown and Harvey D. Goulder, for the Fitzpatrick.

COXE, District Judge: The accident which caused the damages
complained of occurred October 14, 1893. The Gibson was an
ordinary canal hoat, 36:feet long and about 17} feet beam, having
no motive power of her own. The Cyclone was a floating elevator,
82 feet long, 36 feet beam and about 4} feet dranght. She had
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square ends and a flat bottom. On the center of this scow was
built a tower 40 feet high, 35 feet square at the base and 25 feet
at the top. There was a yoke, and two slides running up to a
height of 104 feet above the deck, in which the elevator’s leg was
raised and lowered. She was anchored by means of four spuds,
one at each corner. These spuds were of white oak 12 inches
square and 35 feet long. The elevator would move up and down
on these spuds as the water rose and fell, the ends of the spuds
being imbedded in the mud. The Fitzpatrick was a four-masted
schooner, 240 feet long, 41 feet beam and 16} feet draught, when
loaded. At the time in controversy the Cyclone was lying near
the southerly end and on the east side of the Erie Basin break-
water, which was her usual place for transacting business. The
breakwater is a stone wall about three-quarters of a mile long, 50
feet wide and from 12 to 16 feet above the level of the lake when
the water is in a normal condition. On the inner side of the
wall at intervals of 56 feet large iron rings are placed in staples
anchored in the wall so that vessels can moor there. These rings
are 6} inches in diameter on the inside. The Erie Basin had grad-
ually fallen into disuse and had filled up with mud and silt, but a
channel had been dredged for the accommodation of the Cyclone
125 feet wide, 18 feet deep and long enough to enable large vessels
to lie there and unload. On the 13th of October, 1893, the Fitz-
patrick was sent to the breakwater to have her cargo of corn
transferred to canal boats by the Cyclone. She was moored by
means of lines through the rings. The elevator was anchored just
east of the schooner and about midships. She also had lines out
to the schooner. The canal boat was east of the elevator and
lashed to her. The elevator was thus between the schooner and
the canal boat, her leg being on the one side and her discharge
spouts on the other. The work of unloading was not entirely
completed on the 13th of October, and was resumed on the morn-
ing of the 14th at 7:30 o’clock, continuing for about an hour.
The wind was blowing a gale down the lake on the morning of
the 14th, and increased in velocity until it caused the forward lines
of the Fitzpatrick to part, with the result that she struck the
elevator with sufficient force to break her spuds, and the two ves-
gels, with the canal boats moored to the elevator, drifted around
until the Fitzpatrick was nearly at right angles with the break-
water, her bow extending into the shallow water to the east of
the dredged channel. She remained in this position, held by her
stern lines to the breakwater, until about 3 o’clock, when she was
pulled out of danger by three tugs which were sent to assist her.
The tugs first attempted to pull the schooner and elevator around
to their original position at the breakwater, but after working for
some time without success the master of the schooner notified
the foreman of the elevator to cast off the lines which held the
elevator to the schoomer. The foreman having refused or neg-
lected to do this, the master of the schooner cut the lines, and the
tugs immediately thereafter released the schooner and towed her
to a place of safety. The two lines which the elevator had te
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the breakwater soon parted after the lines to the schooner were
cut, and she drifted across the Erie Basin, and collided with the
dock on the opposite side, causing damage to the canal boat and
to herself. The following diagrams are prepared by the court
simply as illustrations. They are not drawn to a scale, and are
introduced solely to make the situation more intelligible. No. 1
shows the vessels when moored to the breakwater, No. 2. after the Fitz-
patrick’s lines were parted and she had swung around at right angles

to the breakwater:
No. 1,
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The Gibson.

No negligerice is imputed to the canal boat, except that she was
not sufficiently manned. This proposition cannot be maintained ei-
ther on the law or the facts. Two persons were aboard at the time,
a sufficient number for all ordinary contingencies. It is said that if
her captdin or steersman had: been on board she might have been cut
loose, and so have avoided the accident. But this is highly prob-
lematical. She had no notice that the lines from the elevator to the
schooner were to be cut. Apparently her safest course after the ele-
vator was adrift was to remain where she was. Had she cast off
her lines she might have encountered more serious difficulties. She
had no means of propulsion, and might have drifted helplessly upon
the rocks or sunken wrecks of “the middle ground.” She certainly
would have collided with something. In these circumstances she was
not at fault in maintaining her position.

The Fitzpatrick.

It must be conceded that the initial cause of the accident was the
parting of the schooner’s head lines. Had these held, the vessels
would have been perfectly safe. The schooner was sheltered from the
wind, to some extent, by the breakwater, which must have been from
six to ten feet above the water of the basin. - The schooner’s side was
about nine feet above the breakwater. That her lines parted affords
a presumption that they were insufficient. When the schooner swung
around she carried the Cyclone with her. The latter’s spuds were
broken, and it is a fair presumption that this was caused by the
schooner striking against her. No other sufficient cause is proved or
suggested. The elevator was then helpless, made so by the act of the
schooner. ~ Their relative obligations were thus changed, and it cannot
be asserted that after depriving the elevator of her principal means
of anchorage the schooner owed her no greater obligation than be-
fore. The master of the schooner testifies that he had all the lines
out to the breakwater that it was possible for him to use. Assuming
that he is correct in this statement, it was still his duty, having placed
the elevator in a situation of danger, to act with discretion and pru-
dence, and not subject her to additional and unnecessary risk., The
schooner was not called upon to remain where she was, as the subsid-
ence of the water would place her in great peril; but in releasing
herself it was her duty not to subject the other vessels to danger which
could have been avoided. Having informed the foreman of the ele-
vator that “if he wished to take his own chances he could stay right
alongside of the schooner,” she should, if she intended to cut the lines,
at least have given timely warning of her intention. The schooner
was not justified in cutting the lines at the time and in the manner
shown by the proof. The danger was not then imminent, and insuffi-
cient notice of the schooner’s intention was given to the elevator.
The latter had not sufficient time thereafter to secure other assistance
or provide additional means of safety. If the elevator had known
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that her lines were to be cut, she might have taken a number of pre-
cautions to insure her against drifting across the basin. Had the
canal boat known of this in time, she could have procured the serv-
ices of a small tug and been towed to a place of safety

Thé Cyclone

Assummg that the Cyclone. was m‘operly equlpped for ordmary pur-
poses, she certainly was in no condmon to cope with the situation
which confronted her on the morning in question. From the time
she was swung around by the schooner, and rendered comparatively
helpless by the breaking of her spuds, to the time when she was finally
set adrift, six' hours elapsed.. During this time she did practically
nothing to better her condition, except to put out an additional line.
She had two lines: {o the breakwater, but she could have put out other
lines. The foreman testified that he knew the lines he had out to the
breakwater would not alone hold: the elevator. There was a line sev-
eral hundred feet in length on the elevator which was not used. This
could have been utilized, and-any number of additional lines could have
been procured. The Cyclone had no anchor. An anchor might have
held her at least until she could have procured the assistancé of a
tug. That such assistance would have been available is demonstrated
by the fact that after she drifted across the basin'a tug got a line to

“her, and arrested her further progress. A tug came to her during the
morning and offered help, but the offer was not accepted. The harbor
of Buffalo was full of tugs, and one was lying near to assist the vessels
when called on. = After being warned repeatedly to do something to
relieve the situation, the Cyclone permsted in- doing nothing. The
conclusion cannot be resisted that the accident was the result of the
joint fault of the Fitzpatrick and the Cyclone. It follows that the
libelant is entitled to a decree against the Fitzpatrick and Cyclone
with costs. The Cyclone is entitled to a decree against the Fitzpatrick
‘for half her damages and half her costs ‘There should be a reference
to compute the amount due.
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FLORIDA C. & P. R. CO. v. BELL et al.
(Circuit Court of Appeals, Fifth Circuit. May 24, 1898.)
No. 599.

1. FEDERAL COURTS—J URISDICTION.

The federal courts have jurisdiction of an action to recover possession
of lands which plaintiff claims by virtue of pre-emption under the laws of
congress, and which defendant claims under an act of congress granting
land to railroads, and where it appears that defendant resisted the plain-
tiff’s pre-emption claim in the different stages of the prosecution thereof.

2. SAME. :

The federal courts have jurisdiction of an action for mesne profits of land
during the time between plaintiff’s pre-emption entry and the issuance of
the patent.

3. PLEADING—JURISDICTION.

The jurisdiction of a court does not depend on defendant’s answer, and

cannot be taken away by it.
4, PLEADING.

A plea that “plaintiff is a person non compos mentis and Insane, and can-

not maintain the said above-entitled suit,” is not good.

In Error to the Circuit Court of the United States for the South-
ern District of Florida.

This was an action by William J. Bell and others against the Flor-
ida Central & Peninsular Railroad Company to recover possession
of land and damages for the occupation and use thereof. There was
a judgment for plaintiffs in the circuit ecourt, and defendant brings
error.

J. C. Cooper, W. W. Howe, W. B. Spencer, and C. P. Cocke, for
plaintiff in error.
H. Bisbee, for defendants in error.

Before PARDEE and McCORMICK, Circuit Judges, and
SWAYNE, District Judge.

McCORMICK, Circuit Judge. This case is brought here on a writ
of error to the circuit court of the United States for the Southern
district of Florida. The declaration, filed in that court, December
29, 1896, is as follows:

“William J, Bell, John W. Bell, Frank A. Bell, who at and before the time
this suit was commenced were citizens of the state of Texas, E. A. Bell, Ma-
tilda P. Feihe (née Bell), all heirs of and children of Louis Bell, late of Hills-
borough county, state of Florida, deceased, George A. Bell and Simon Bell,
heirs of and grandchildren of the said Louis Bell, and Antone Feihe, the hus-
band of said Matilda P. Feihe, plaintiffs, by H. Bisbee and Padgett & Forrest,
their attorneys, sue the Florida Central & Peninsular Ralilroad Company, a
corporation organized and existing under the laws of Florida, the defendant,
because the defendant heretofore, to wit, in the year 1890, took possession of,
as its railroad bed aud right of way, and built its railroad of four tracks across
and through and upon, a strip and parcel of land, being a part of lot 8, section
2, township 29 south, of range 18 east, according to the surveys, maps, and
piats thereof made by the government of the United States, and under and
according to the laws of the said United States, which said lot 8 is in
Hillsborough county, state of Florida, and in the said Southern district
of Florida; which said strip and parcel of land, so taken as aforesald by
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