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terloration, and for any fall in the market price after October 23d,
and a reference may be taken to determine the amount of the dam-
ages. Railroad Co. v. Estill, 147 U. S. 591-616, 13 Sup. Ct. 444;

v. Steamship Co., 74 Fed. 257. See, also, The Wells
City, 57 Fed. 317, 318; Id., 10 C. C. A. 123, 61 Fed. 857-859.

THE SARATOGA.

CRAIG v. THE SARATOGA.

(DIstrict Court, E. D. New York. April 29, 1898.)

1. MASTER AND SERVANT-ASSUMPTION OF RISKS OF EMPLOYMENT-PERSONAL
INJURIES ON SHIPBOARD.
One of the two ways furnished servants, employed In the nighttime t()

coal a vessel, was down a ladder from the hatch of the main deck. A
hatch in the lower deck at the foot of the ladder was left open, and through
this opening a servant, seeking to go out of the ship, fell, and was injured.
The master resisted payment of damages for such Injury upon the ground
that the servant, for several years employed in coaling ships, was chargea-
ble with notice of a custom to leave the hatches open while in port, and
therefore assumed the risk arising from such custom. Held, that it was
incumbent upon the master to show not only that it was its custom to
leave the hatches open, but also unlIghted, under similar circumstances.

2. SAME-NEGLIGENCE-FAILURE TO LIGHT DANGEROUS PLACE.
A steamship company is guilty of uegligence If It fails to use ordi-

nary care In lighting, on a dark night, an open hatch forming part of a
passageway used by workmen to board the ship.

8. CONTRIBUTORY NEGLIGENCE.
It is contributory negligence on the part of a workman on board a ship

to attempt to pass, on a dark night, a hatch which he has reason to sup-
pose to be open, when the place Is insufficiently lighted. and It Is In his
power to obtain additional light.

L SHIPPING-INJURY TO WORKMAN-NE<JJ,IGENCE-HALF DAMAGES.
When a workman employed by the shipowner is Injured by the combined

negligence of himself and those In charge of the ship, he may recover half
damages.

This was a libel in admiralty by William Craig to recover dam-
ages for a personal injury sustained on board the steamship Sara-
toga.
Edwin G. Davis, for libelant.
Charles C. Nadal, for claimant.

THOMAS, District Judge. The libelant was a longshoreman, and
had been in the employ of the claimant, the New York & Cuba Mail
Steamship Company, for about one year previous to September 7,
1894, coaling vessels, and during that time had coaled two, and some-
times three, vessels per week. The vessels were l;lll similar in plan
and arrangement. On the day named, he was sent, with others, to
coal the steamship Saratoga, lying with her starboard side abreast
a dock, in the of Brooklyn. The coal was received from aves-
se) lying on the port side of the steamer, through the port entrance
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on the lowe!! deck, and was wheeled to the bunkers, which were sit-
uated sOm.e 20. feet aft of the port entrance, and about 4 feet the
dead hatch, which was about 8 feet square, and whose front was
some 8 feet from the port entrance of the ship. In front of the dead
hatch.was the forward hatch, which was 13 feet square, with four
subdivisions, running fore and aft, of about equal dimensions. There
was a space of about 8 feet on each side of the forward hatch.
Athwart the hatch, and in proximity to the upper edge thereof was
a skid, evidently intended to be used as a footway for persons de-
siring to reach the ladder. Two exits and entrances were provided
for the workmen,-one by the port 011, the inshore side, and one down
a ladder extending from the edge of the fore hatch on the main
deck to the forward edge of the forward hatch on the lower deck.
On the afternoon of the accident the libelant, while it was yet day-
light, went upon the ship byway of the port entrance. His special
duty was trimming the coal after it had been emptied into one of
the bunkers, to which it was carried by barrows, which were filled
at the port entrance on the· port side of the ship. There were two
bunkers, one on side of the To reach the one on the star-
board side, the barrow was wheeled in front of the dead hatch, and
along the starboard side thereof to· the bunker door; while, to reach
the bunker on the port side, the barrows were wheeled along the
port side of the dead hatch. The bunkers and the deck around the
dead hatch were lighted as follows: Some fourteen hand lanterns
were provided by the company. The men working in the bunkers
took such lanterns as were necessary, and lit the same. As the
bunkers filled up, and the men receded towards the bunker doors, the
lanterns were brought back towards the doors. This process, re-
peated, finally resulted in all the lamps being placed outside the
doors of the bunkers. .Such of the fourteen lamps as were not used
in the bunkers were placed at various points at the. ports, and in
such positions on or about the dead hatch as would best enable the
men to go with their barrows to and from the bmikers. Some six
or eight of fhe lanterns seem to have been distributed in this way
on the evening in question. While the lighting of the lanterns used
in the bunkers devolved on the men using them, the Hghting of the lan-
terns outside was the duty of two men specially designated .there-
for by the foreman, who received some special consideration for the
care of the lamps. It was stated by two or more of the claimant's
witnesses that two lighted lanterns were placed within some five or
six feet of the forward hatch, and,. there is some evidence that at
least one of these lanterns was in such position at the time of the
accident. .In general, the and location of the lanterns on
the deck .w:ith sole ref.erence to the convenience of the men in
taking and ;a,eliveripg coal.ai .the bunkers. Between 8 and 9 o'clock
the plen to stop work, and report at New York
in themorn1ng.i ,;:The libelant anqhis. witnesses .state that the fore-
IJ;lan also, the,ligbts to Qe.put:out and that this command
l'esulted in the of most of the lightsPefore the men
got aWaY', It prOlJable that the extinguishment of the lights was
effected)in:J¥Ulr;way: If a workman happened to have a light in
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his hand, he extin'guished it upon quitting work, but the duty of put-
ting out lanterns placed upon the deck devolved upon the two des-
ignated men. At least, it was their care to see that all lights were
extinguished, if this had not been done by others. Upon receiving
the order to quit work, the libelant went to the place where he had
left his coat, got the same, and went to the port on the starboard
side. The foreman, or one of his men, was closing this entrance,
and told the libelant to go ont the other way. The libelant then
went towards the forward hatch, to go up the ladder to the main
deck. In doing so, he fell into the hatch, and received the injuries
which are the subject of this action. The libelant claims that most
of the lanterns had at this time been extinguished, although one
or two were still burning. In this he is confirmed by two of his
fellow workmen. In any case, he and his witnesses state that it was
entirely dark around the hatch, so that they could see nothing.
He indicates this darkness was so intense that he could only
grope for the hatch. The claimant's witnesses state that the lan-
terns were still burning,-at least, to a considerable extent; and
there is evidence from a witness that a bright light from the main
deck fell through the hatch thereof, and lighted and revealed the
open hatch in the lower deck. The fact probably is that while the
lower hatch was not in total darkness, as the libelant claims, yet its
condition was somewhat obscured by the scantiness or remoteness
of the light, and that the place was not sufficiently lighted to make
it reasonably safe for persons desiring to reach the ladder.
The decision in this case should turn upon the solution of this ques-

tion: In what state of security could the libelant justly expect to
find the forward hatch? Certain features of the evidence are very
pronounced: (1) The libelant had complete knowledge of these
hatches, their location, and the spaces about them. It was a knowl-
edge resulting from actual use of the deck two or three tiines each
week for a year. (2) The hatch coverings were customarily left
off when the vessel was in port. The evidence in this regard is
full, uncontradicted, and satisfactory. The libelant does not con-
tradict, nor by himself, or his fellow workmen called in his behalf,
give a single syllable of evidence tending to negative, such custom,
so amply asserted by the evidence of several other witnesses. The
libelant by not so much as a word of evidence declares himself ignor-
ant that such was the customary condition of the hatches while the
vessel was in port, or that on any occasion or at any time he ever
found the hatches closed; nor does he state any fact or circumstance
which to any degree whatever suggests that he had a right to ex-
pect that the hatch would be closed, from anything said or done
at the time, or at any past time, or from any condition existing at
this time, or in the past. There is no evidence in the case that this
custom was limited to times when the ships were receiving cargo, or
to the daytime, or to any particular conditions. The state of the
evidence is· one broad, general declaration that the custom was to
leave the hatch covers off, except at such times as they were kept
down to enable cargo to be passed over them.
The claimant calls attention to several decisions to the alleged



352 87 FEDEJ:.tAL REPORTER.

effect that su,ch open condition of the hatches is recognized by the
law as one which a person workin'g upon a ship must or may expect
to find; and the proctor for the libelant does not refer to any hold-
ing whatsoever on the direct subject of open or closed hatches. A
brief review of the authorities may be useful:
In The Gladiolus, 21 Fed. 417, it was held that where a stevedore,

engaged in his usual occupation, falls through an ordinary coal-
bunker hatch, used for stowing cargo, the presumption is of his neg-
ligence, rather than that of the officers of the vessel. Lockl;l, J., in
the course of his opinion, states:
"Tbe leaving open of a common between-deck hatchway when the vessel

is lying In port, under ordinary. circumstances, Is not presumptive evidence
Qf negligence on the part of tbesblp.. This is not only shown to be tbe cus-
tom by the In this case, but It has been so frequently commented
upon in decisions as to be too 'Well settled to be questioned. The Victoria,
13 Fed. 43; Dwyer v. Steamsbip 00., 4 Fed. 493;'.rhe Carl, 18 Fed. 655;
The Germania, 9 Ben. 356, Fed. No. 5,360; The Hellos, 12 Fed. 732.
While tbe falllng through an 0pt;lnhatchway by a stranger, a landsman,
Visitor, orpassepger, on board a vessel, might not be presumptive of negli-
gence on his part, where such accident occurs to a seaman or stevedore, who
is accustomed to hatches, their prl\sence, necessity, uses, character, and loca-
tion, the case is different; and, unless the circumstances of the particular
case are such as to rebut It, thE1 first presumption Is of his

This case, was affirmed by the .circuit court. 22 Fed. 454. It is
observable, however, that it was not affirmed upon the ground that
it was the custom of vessels to leave the hatches open, but the de-
cision of the appellate court is rather that the steamship company
owed no duty to the stevedorE;! who was injured "(0 look to the
hatches and preparations to receive the cargo," but that the ship,
for preparations to receive cargo, and in receiving cargo, was un-
del' the control of the stevedore and his respective gangs of men.
In other words, the stevedore, the employer of the injured man, had
received control of the ship for the purpose of stowing the cargo,
and it was his (luty, if it wasanybody's, to put the hatchways in a
condition of safety, and to furnisb light therefor.
In the Victoria, 13 Fed. 43, it was held that where a workman

upon a vessel was injured by falling through an open hatchway neg-
ligently left open by the stevedore having .charge of the discharging
and loading of the vessel, and the actual negligence that caused the
accident was the removal of a lamp by a fellow workman employed
on the same job with the libelant, the .common employer is not lia-
ble for the injury. In his opinion, Lowell, C. J., says:
"Whether It Is usual to close the hatches. on the third deck after the day's

work is done, Is a disputed question In the case. The preponderance of the
evidence is that It is not usual; and. see Dwyer v. SteamShip Co., 17 Blatchf.
472, 4 Fed. 493." .

The opinion then statestha,t,jf the hatch negli'gently left open,
the negligence was that of tb.e,stevedore havlug charge. of the dis-
charging and loa(iing of the ship, ,and such negligence could not be
attributed to the owners, anQ. ,that the actual negligence was in re-
moving and not, replacing a lamp which had hung near the foot of
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a laddcr,and that this was a fault of a fellow workman, for which
the common employer was not liable.
In The City of Alexandria, 17 Fed. 390, it was held by Judge

Brown (Southern district of New York) that the libel should be
dismissed, where the libelant, the cook, went down the fore hatch
in the morning, before light, by the direction of the steward, and
was not sufficiently notified of the half-open hatch below, and in
consequence fell through and was injured, and was subsequently
treated and cared for at the ship's expense, and received his wages
to the end of the voyage, and thereafter filed his libel to recover for
permanent injuries. It appears that the libelant was not accus-
tomed to use the fore hatch, through which he fell, as the same at
sea was usually closed, but was open at the time of his injury, as
the steamer had on the previous day touched at an intermediate port,
and landed some cargo, and on the following day she was expected
to arrive at her port of discharge; that the cook, who had ordinar-
ily nothing to do with the hatches, was not aware that the hatch
below was partly uncovered; that some men had previously de-
scended by the same way. with a light. There was also some evi-
dence that the steward had warned the libelant of thr> condition of
the hatch, which evidence was not accepted by the court. The
learned judge held that, if there was any negligence in leaving the
hatch open, it was such negligence of a co-employe as precluded re-
covery. The decision passes off upon grounds quite distinct from
any justified by the facts in the present case, and not at all upon
a question of a legal recognition of the custom of leaving hatches
open, so that a person employed upon a ship should be deemed to
have knowledge of such custom, and to assume the risk therefor.
In The Carl, 18 Fed. 655, it appears that the libelant was em-

ployed, with other men, by the owner of a cargo, .to assist in un-
loading goods between decks. Three batches above and three im-
mediately beneath were all open. While the libelant was at work six
feet forward of the fore hatch, the deckhands above. while washing
the main deck, put on the cover of the fore hatch above, darkening
the space below, where the libelant was at work. The latter, think-
ing that the hatches were about to be closed, turned suddenly, and,
forgetting the open hatch by him, stepped into it, fell, and was in-
jured. There was plenty of room to go on either side of the open
hatch, and the libelant was familiar with the circumstances. It was
held that the proximate cause of the accident was the libelant's in-
attention and negligence, and the libel was dismissed without con-
sidering the question of the liability of the ship or her owners for
the acts of the deck hands. It will be perceived that there is in this
case no legal recognition of a custom on shipboard to keep hatches
open. The hatch was open, the libelant knew it, he assumed the
risk of it, and the accident happened by his inattention to a well-
known fact.
In The Germania, 9 Ben. 356, Fea. Cas. No. 5,360, it was held that

a person not in the employment of a vessel or her owners, n.or acting
in their service or for their benefit, and sustaining no relation to
them by contract, has no right of action in rem in admiralty, against
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tlievessel1 fOtaninjuryreceived by him, on board Of her, by fan·
ing an open hatchway. .In other words, the owner of the
vessel owed.1:he libelant rio duty to' protect him from the accident
that· befell refellence to the question under consider-
ation is the following statementin the opinion:
"I have preferred to put the decision of· the case on the views above stated,

but I am not satIsfied that there was any negligence on the part of the master,
officers, or crew o·jJthe vessel. The opening was a usual one, In a usual place;
and, jf an obligAtion rested upon any person to warn the libelant In regard
to It, it was one which, under the circumstances, did not rest on the ship's
company."

The libelant in the above case was a sewer of bags, and was pro-
ceeding to his designated place for work, when he fell through the
hatchway, and seems to have been ()n the ship in behalf of the ship-
pers of grain to be carried by the ship; the grain being received
in bags from the spout of the elevator. It was the duty of the ship-
pers, as between them and the. owners of the bark, ,to thus bag the
grain, and the libelant wason board under an employment for that
purpose. . .:
In The Helios, 12 Fed. 732, the claim was for personal injuries

sustained by a stevedore, engaged in storing cargo, falling through
a hatch in the between-decks of, a vessel. It wa$held that it was
negligence in those having charge of the vessel to leave the chain-
l'Ocker hatch open. and unprotected, in a dark place, after the first
officer had notified the stevedore that the vessel for stow-
ing .the cargo. It. appears that"when about to stow the cargo in
the between-decks, the foreman of, the stevedol'es .as,ked the first offi-
cer of the steamship if they could so to do. Such officer
replied that everything was ready. The foreman then instructed a
gang of men, whom was the libelant, to go belOW and close
the. hatches in the between-decks,and then stow the cargo, consist-
ing of oil cake, in the between-decks. The Helios was a steamer fit-
ted for carrying grain, and had a ,number of small hatches in her
between-decks, in addition to the fore main hatches. Although it
was on thetnorning of .a bright.and clear day, there was no light
forward, ex:cept down the fore· hatch. About 16 feet from the for-
ward hatch was a small hatch, without coamings, leading to the
chain lockers.. This hatch was, ,not used for cargoes and was open.
The oil cake was to be stowed some five or six feet beyond this
small hatch. The libelant did not know of it, and, as he went
forward with the first. bag of oil cake, he fell down it,receiv-
ing the injuries. The libelant asked for no artificiaJ light to work
by, nor was any furnished. There was some evidence that lights
were supplied to stow cargo by, in the port of New York, only
if demanded by the workmen. ,Judge Brown (Southern district of
New York) said:
"I cannot entertain any doubt that It was negligence In those having charge

of the Hellos·toleave the chain-locker hatch open and unprotected, as the
evidence shows In Wis case. It was not a hatch for the usual stowage of
cargo, such as stevedor!!s must at theIr peril look out for, and are presumed to
know about. It had no reference to the cargo, and the stevedores had no busi-
ness with It, as the evidence shows. When the first mate told the stevedore
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that the vessel was ready for him to proceed to stow the cargo, that was a
virtual warranty against all such traps in the darker parts of the vessel,
which could not be, or would not be, perceived in the ordinary course of stow-
age."

In The Guillermo, 26 Fed. 921, it was held, where libelant, who
was acting as a roundsman to see that the night inspectors were at
their post, went aboard the ship, and fell across an open hatch of the
ship, which led to the coal bunkers, and which was in a compara-
tively narrow passageway, where it was perfectly dark, that such

of the hatchway open was negligence on the part of the
ship, in respect to the libelant, whose duties called him there. It
was also held that the negligence was of a minor character, not
warranting the allowance to the libelant of more than his actual
loss. The learned judge, in his opinion, stated as follows:
"The libelant went upon the ship lawfully, and in the discharge of his du-

ties. The open hatch was not in the situation of the ordinary open hatches for
a discharge of cargo, such as may be expected to remain open in port, and
which persons going upon the ship must avoid at their peril. This hatch was
in a comparatively narrow passageway along the side of the ship. To leave
it open, in an uncovered passageway, which was perfectly dark, I must hold
negllgence in respect to the libelant, whose duties called him there."

In The Jersey City, 46 Fed. 134, the following facts appear: The
libelant was a stevedore employed by charterers of part of the steam·
ship Jersey City to put up a refrigerator in the hold. On leaving
work at midnight, he fell down the hatchway; and libeled the ves-
sel for injuries thereby received, claiming fault in that the hatch
was not covered, and lights maintained about the opening. The
evidence showed that it was not customary to cover the hatchways
until the cargo was in. The open hatch was known to the libelant,
and was the customary opening. The charterers supplied lights to
the workmen. When libelant fell, one was burning within six feet
of the hatch. It was held that the ship was not under any duty to
supply lights or to cover the hatches for the charterers' men, nor
was the libelant's fall due to the lack of light, but to his own neg-
ligence. The libel was dismissed. The case, in some of its general
features, is similar to the one at bar. It appeared, however, that
there had been no covers to the hatch at the foot of the ladder at
any time during the day, and that the libelant, when he went down
at noon, when he went up at 6 o'clock for supper, and when he
came down again to work at 7 p. m., must have seen and known
that there were no covers there. Although the learned judge
that the open hatch was fUlly known to the libelant, that it was
the customary opening, and that the only care necessary to avoid it
was such ordinary care as all who work on shipboard are expected
to exercise, yet the decision is based upon the finding that the fall
was owing to the libelant's negligence alone, inasmuch as he knew
perfectly the proper means of access to the ladder, and that the cov-
ers were 'off the hatch at the foot of the ladder. It is also stated
that the libeJant was in the employment of the charterers, who were
erecting a refrigerator on their own account in the ship, and that
they su.pplied their workmen with all necessary lights, and that the
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ship was not>under any duty to supply lights, or to cover the hatches,
merely for' the use of the charterers' men, and that the libelant's fall
was not in fact owing to any lack of light. .
In The Sir Garnet Wolseley, 41 Fed. 896, the facts were as fol-

lOws: The libelant, a night watchman on a steamer, undertook to
sit down upon a bunker hatch, without looking to see whether the
cover was on. The proof showed that the hatch was covered, or
not, as the of the ship required. On this occasion it was
uncovered, and libelant fell through to the hold. It was held that
the accident .was due to libelant's negligence, and the libel was dis-
missed. It seems that the assumed that. the hatch cover
was on. and did not look to see whether it was or not.
In The LOUisiana, 21 C. C. A. 60, 74 Fed. 748, the facts were as

follows: A stevedore, going into the between-decks, in the day-
time, pursuant to the orders of the foreman in charge, fell down an
unguarded hatchway, which was lighted by a port six feet square,
a hatch eight feet square, and four deadlights. It was not custom-
ary, on that vessel, or any other vessel coming into the port, to keep
any railing about the hatch, and the preponderance of the evidence
showed that it was usual to leave the hatchway uncovered until the
hold was fully stored. It was held that the accident was due to the
stevedore's own negligence, and the vessel was not liable. It was
also held. that, where a stevedore engaged in discharging cargo fell
through an unguarded hatchway in between-decks, if there was
any obligation to have the hatchway closed, the duty of opening and
closing it, when necessary, rested upon the squad of laborers work-
ing in the between-decks, WIlO were the stevedore's fellow servants,
and that anunderforeman, in' charge of a squad of stevedore's la-

servant in regard to any 'Injury occurring to
one of them through his negligence. The decision seems to be based
upon the fip.ding that the preponderance of testimony indicated that
It was usual to leave the hatchway uncovered until the hold to which
it gave access had been fully stowed, that the libelant was aware of
the conditions, and that the fault; if any, was that of.a fellow servant.
'. In Co., 13 App. Div. 218, 43 N. Y. Supp.
213, thefacti;l Were as follows: . A seaman, employed on a steamship,
Who was direCted to assist the carpenter in cldsing the ports be-
tween-decl-:s, went to the lower deck for that purpose. He there no-
,ticed a couple of boi,lers lying forward of the hatch, on deck.
He alongside one. of tM ,poilers to the port the p.ort side
of the closed It, and, 'then went across the hatch III ques-

c19Sed the port 60, tlle starboard side." After closing these
which .ronde it dark upon the deck, he started to

go forward to reach the hatch through which he had descended to
the lower deck, and in striving, ns he testified, avoid the boilers,
attempted to w,alk (although there was no necessity for so doing)
upo:o tpe, hatcq,which was piu;tially, uncovered, and fell through it,
'and wasiujured. The libelant',p.M a full opportunity of seeing the
condition of the .hatch. ltwas held that he did not show himself
free fromc;ontributory .. Upon the trial of the cause the
defendant offered to show that it was customary, while the vessel
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was lying in port, and had not fully discharged her cargo, to allow
such hatches to be left uncovered at night. It was held that the
evidence was improperly excluded, and that as the libelant had been
employed upon the vessel for eight months, and had made frequent
voyages in it, it w.as competent for the defendant to show a custom
of leaving the hatches open under such circumstances, as the ques-
tion whether the plaintiff had Ilsed due diligence depended upon that
condition of things which he had a right to expect when he went
down upon the lower deck to close the ports.
In Dwyer v. Steamship Co., 17 Blatchf. 472, 4 Fed. 493, the facts

are as follows: Dwyer, while on the deck of a steamship belonging
to the defendant, arranging in the hatch the pipe of a grain ele-
vator, stepped upon a section of the grating of the hatch, which,
not being properly placed in the groove in which it was intended
to fit, tilted under his weight; and he fell through the hatchway, and
was killed. Dwyer was in the employ of the owner of the elevator,
who had a contract with the defendant to put the grain into the
hold of the steamer. A stevedore had a contract with the defend·
ant to load the steamer. It did not appear when. or by whom,
the grating was negligently placed. It was held tbat it was not
the defendant's duty to maintain a safe covering on the hatchway
for the stevedore, and that, if the stevedore's men improperly placed
or displaced the grating, the defendant was not responsible for their
acts. In the opinion, Judge Benedict sava:
"The cause of the accident Is clearly proved to have been the unsafe man·
ner In which the section of the grating upon which the deceased stepped was
placed upon the hatchway. The actnal wrongdoer was the person who placed
the grating upon the hatchway during the night, or some person who changed
the position of the grating after it had been so placed; but there is no evi-
dence from which it can be determined whether' the negligence occurred at
the time the grating was placed upon the hatchway, or at a subsequent time,
or by whom the negligent act was done..• ,. • If I were convinced that
the condition of the hatchway at the time of the accident was proof of a fail-
nre on the parlor the defendant to discharge a duty attaching to it in re-
spect to the hatchway, I should find no diffiCUlty in holding the defendant lia-
ble, whether the grating was misplaced by the stevedores, the elevator men,
or the crew of the vessel. But, r cannot agree to the proposition that it was
a part of the defendant's duty to maintain a safe covering upon tbis hatch-
way. Hatchways are well-known features and sources of danger on a ship.
They are intended to be open a large portion of the time, especially in port,
Mt onlJ for the purposes of loading and unloading cargo, but also for ventila-
tion. An open hatchway on & ship, when provided with the usual coamlngs,
is not evidence of a neglect of duty on the part of the shipowner. On the con-
trary, a shipowner has the right to allow. the hatchways of his ship to remain
uncovered and unprotected, except by the usual coaming-s, and all persons
moving upon the decks of a ship are chargeable witbnotice of the probable
presence of open hatchways in the decks. Neither is It the duty of the ship-
owner to maintain a guard, stationed at the hatchway of his ship, for the pur-
pose of protecting persons from injury by falling into It. Such a duty would
be burdensome in the extreme, and is not required by the law. Murray v.
McLean, 57 Ill. 378. The requirement would be unreasonable, and has never
been observed In practice, nor, so far as I know, declared In any adjudged
case. • • • If the defendant be liable at all, that llablllty arises not from
an act of omission. He had the right to omit to cover the hatchway, and the
bare fact that It was wholly uncovered, or partly uncovered, is not sufficIent,
therefore, to establish his liability. He Is liable, If at all, for an act of ct)m·
mission, namely, the act of placing the grating upon the hatch in a negligent
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manner, or tlleact6f dIsturbing the grating after It had been placed upon the
hatchway i):l a proper manner."
The foregoing cases are cited by the claimant's counsel to illus-

trate his position that the law itself recognizes the existence of a
custom of keeping hatches open in port, to suchan extent that the
person serving upon a ship must be presumed to know of the cus-
tom, and to conform himself to it. It will be observed, however,
that in 'several of the cases there was evidence proving the custom,
and that the court did not ta.ke judicial notice that such a custom
existed, or of the propriety or necessity or convenience of having
the hatches open while the ship was lying in port. In any case, the
evidence here clearly proves that the custom did· exist, and that the
libelant knew, or should have known, of the same. To this state
of facts, then, may be applied a rule of law so generally accepted,
and so fundamental, that no citation of authority is necessary to es-
tablish its existence. By the usual implication of the contract of
hiring, it becomes the duty of the master to exercise the care and
skill that a man of ordinary prudence would observe under the cir-
cumstances,to furnish his servants 'with a reasonably safe place to
work. But this is a mere primary duty, and the master need not
perform 'it, .provided he fully instructs his servants respecting the
dangers arising from the absence of such performance, or providing
the servant have from any source like information; for it is the per-
sonal right of every man to use such machinery, appliances, plant,
assistance, or system of work, as he desires, provided he do not in-
fringe upon the rights of others. It is equally true that the servant
assumes the risks of his employment discoverable by the use of or-
dinary care, and the servant should· use due diligence to discover the
particular arrangements of the place where he is to work, and the
machinery and appliances he is to use, and the dangers to which they
expose him, and the risks so discoverable he assumes. And so, if the
master do not use the care required of him, and if, in the matter of
machinery, appliances,tools, system of work, selection or continu-
ance of the employment of fellow servants, the issuing or enforce-
ment of rules, there be dangers discoverable by the use of ordinary
care on a servant's part, or if there be dangers of which the servant
kTlows, either by derived from the master, or from any
other source, and the servant remains voluntarily in the employment,
he takes the risk of such danger,excep!ing those· cases where the
master by some act or wotds induces the servant to continue the
employment. Applying thesf' rules to tbe established custom of leav-
ing hatches open, it results that the libelant fully knew of such cus-
tom of leaving hatches open; that he continued his employment,
.knowing. of .such custom; and that he assumed the risk of any dan-
ger naturally arising from such open condition. The authorities are
very numerons: Kennedy v. Railway Co., 145 N. Y. 288, 39 N. E.
956; Knisley v. Pratt, 148N. Y. 372, 42 N. E. 986; Sharpsteen 1".
Mining App. lM,38 N.Y.Supp. 49.
The libel&.nt's counsel.. CiteS The Manhanset, 53 Fed. 843. There

the lihelant l a seaman, stepped into a snarl in the fall of the winch
on the deck of the ship, llhd was thereby injured. It was after dark,
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and there was no light at the winch. !twas held that the absence
of a light constituted such negligence as rendered the ship liable.
The opinion does not disclose that it was the custom to operate the
winch without a light, or,if such custom existed, that the libelant
was aware of the same. An examination of the case shows that
there was evidence that the libelant was a seaman; that most ships
furnished a light at the winch, but that the ship in question did not.
It was urged by the claimant thant was not sufficiently dark to de-
mand artificial light, and also that a light was not desirable at the
winch, for the reasons given by the witnesses. It does not appear
that the question of the assumption of the risk was raised. In any
case, there were facts present in The Manhanset which bring that
case within the modification of the general rule relating to the as-
sumption of risk. The rule assumes that the servant is a free agent
to accept or decline risks of which he is made aware. It has been
cons'idered that seamen are under coercion which requires them to
obey orders, and that if they are commanded to operate a winch, al-
though such operation ,be known to them to be dangerous on ac-
count of defects, yet their obedience is enforced by the discipline of
the ship, and, therefore, that they are not precluded from recover-
ing for injuries received while executing such commands. Eldridge
v. Steamship Co., 134 N. Y. 187, 32 N. E. 66, affirming 58 Hun, 96,
11 N. Y. Supp. 468. It is not to be assumed that the learned judge
writing the opinion in The Manhanset intended to ignore one of the
recognized features of the law of negligence. and to disregard the
well-known and accepted doctrine of assumption of risk.
It must be concluded that the libelant assumed the risk of danger

arising from the known fact that it was the custom to leave hatches
uncovered. It does not follow, however, that the claimant is not
liable for the injuries in the present case. The law would require,
as a primary duty on the part of the master,' that he keep closed a
hatch appropriated for a passageway, while in such use, or, if open
necessarily or for convenience, that he use ordinary care to have the
same reasonably lighted. This is a rule of general applicatioI!, and
no reason appears for withdrawing ships in ports from its operation.
But, although this be a primary duty of the master, yet he has the
full right, subject to the modification soon to be noticed, to leave
hatches open and unlighted at all times, whether used as a means
of passageway or otherwise. He has a right to establish the reg-
ulation that an open hatch shall yawn at the foot of the hatch lad-
der, and that it shall remain in total darkness, and, in such a con-
dition, direct his servant to use it as a footway. But there is no pre-
sumption of law that he will do this, and 'his right to do so is lim-
ited by the accompanying duty of brin!!ing home to his servants a
knowledge of the dangerous condition, or of enabling a servant to
learn by his own observation of the perilous system. Therefore, on
a trial like the present, the master must show, affirmatively, not only
that he customarily left these pitfalls in the footway of gangs of
workmen, but that he did so on dark nights without lighting the
same. Such proof devolves on the claimant, and, when given, casts
the assnmption of the risk upon the servant. When, as in the case
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atbar, the master simply shows that he left the hatches
open,he falls short of discharging the burdeno! proof that rests
upon him, as he::fuilstoestabli$h that he customarily omitted, not
only to keep shut a hatchway,used as a passageway, but also omit-
ted to light the' same when in special use for a pathway for his serv-
ants on dark nights;'Thei,cIaimant must have felt the necessity of
sucll proof, for he sought to shaw that the master. kept a large num-
ber of IMterns at New York,and.that he sent some 14 to be used
by thel'l1en in their work. And it WWi! argued that, having fur-
nished the lanterns, it became the duty of the men to light and use
or place the same in such way as should be suitable for their safety.
The evidence more strongly tends to show, however, that the libel-
ant was not charged with the duty. of making distribution or dis-
position of the lanterns outside the ,bunkers; but the duty of look-
ing the lamps seems t6 have been confided by the foreman to
twopal'ticular persons" whO received a concessionpftime for their
services in that regard. In any case, the evidence does not convince
the court that it was the duty Of ,the men to light passageways leading
to, but not immediately connected with, their work. It is urged, and
someautbority is cited to support the claim. that the disposition of
the lamps ,was the work of an operative, and that any failure to
place them so as to suitably light the hatch would be the fault of a
fellowserl\tunt; for which the master would nQt be liable. How-
ever,' if the lighting of the hatch be a duty of, the master, as it is
here held to be, he may not escape his responsibility for the same by
furnishing lanterns to his servants, and be thereafter acquitted, what-
ever their misfeasance or nonfeasance. The conelusion is that the
claimant was guilty of negligence because it did not use ordinary
care to reasonably light the hatch which formed a part of the pas-
sageway,'and that the libelant did not assume the risk: of an un-
lighted hatch, it is not proven that it was the custom of
the'master to leave it unlighted. The leaving of the hatch open and
unlighted, without occasion therefor, was a highly-dangerous act,
in view :ofthe fact that the master knew that it was to be a part
of a way to' be used by a gang of men in the nighttime; and it can-
not be presumed that the master cnstomarily did such rash and in-
humane acts, but strict proof of such recklessness is required before
the risk thereof can be imposed upon the servant:
The next question is whether the libelant was guilty of contrib-

utory negligence. The respondent contends that the libelant was
guiltY,and, in support ,of such contention, cites Anderson v. Steam-
ship Co., 13 App. Div. 218,43 N. Y. Supp. 213; The Jersey City, 46
Fed. 134; The Carl, 18 Fed. 655; The Sir Garnet Wolseley, 41 Fed.
896; The Gladiolus, 22 Fed. 459, 21 Fed. 417; Geoghegan v. Steam-
ship 00:, 146 N. Y. 369, 40 N. E. 507. This contention of the reo
spondents is fully sustained. The libelant knew-constructively, at
least-that the hatch was open; he discovered that the place was
insufficiently lighted; and,indeed, he claims that the place was so
dark thathe was obliged to grope his way. It was within his power
to go back and obtain one of the lanterns, and thereby escape the
results of the negligence of the master. He preferred, however, to
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continue without taking the trouble of doing so. This was a neg-
ligence on his part, which contributed to his injury. Under the or-
dinary rules of law, such negligence would require the dismissal
of the action; but, under the peculiar principles applicable to cases
of this nature in admiralty, an apportionment of the damages must
result. The injury to the naturally resulting from theacci-
dent, including his loss of time and medical services, may be fairly
put at the sum of $1,000. He should, under the finding herein, re-
ceive one-half of such sum, or $500; and a decree should be entered
in his favor for that sum, with ,costs.

THE H. C. WAHLBERG.

v. SCHLEHEN et aI.

(Circuit Court of Appeals, Ninth Circuit. FebrUary 7, 1898.)

No. 384.

1. 1t!ARITIME LIENS-SALE OF CARGO-DISPOSITION OF PROCEEDS.
"'here one, under contract to purchase the entire catch of a schooner

upon a proposed seal-hunting expedition, lent money to her owner and master
upon the security of a mortgage on the schooner, and later advanced money
for the wages of her crew, and for necessary repairs and supplies In a
foreign .port, held, t.hat the proceeds of sale of the catch should be first
applied to reimbursement of the latter advances, In so far as they were
justified, rather than to payment of the loan.

S. SEAMEN-WAGES-FoRFEITURE.
Where shipping artides provide that members of the crew shall not bR

entitled to wages until return to the home port, their refusal, In a foreign
port, to proceed with the voyage, no excuse for such refusal appearing,
works a forfeiture of their right to wages.

Appeal from the District Court of the United States for the
Northern District of California.
Anders & Frank, for appellant.
C. A. Carter and H. W. Hutton, for appellees.
Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis-

trict Judge.

ROSS, Circuit Judge. The question presented by this appeal is
whether or not the intervener, Lorentzen, should be allowed to par-
ticipate in the distribution of the proceeds of the sale of the schoon-
er Wahlberg, he having been denied that right by the court below,
and such proceeds having been by that court distributed to-First,
those rendering services on board the schooner at the request of,
or under contract with, her master; and, second, to those who fur-
nished supplies for the schooner in this state, at the request of the
master. The schooner was a domestic vessel, San Francisco being
her home port.
By section 813 of the Code of Civil Procedure of Oalifornia it is

provided, among other things, as follows:


