
87 FEDElt,(LREPbRTER.
, .
the question whether or not these letters were sent thrQugh the mailll,
Or to the question whether the letters were lewd and lasCivious or not,
or to the question whether the testimony of the defendant was credible
or not, it is difficult to percei"e. The fact, if it was a fact, that the
accused committed adultery with the addressee of the letters, or that
he frequented a closet with her, is certainly not evidence that he
mailed a lewd and lasc1.ious letter to her six months before. It is
too well ,settled for cOMirleration or discussion that proof of the sub·
sequent commission of anMher crime is no evidence of the earlier com-
mission of a like or a different crime. People v. O'Brien, 96 Cal. 171,
81 Pac. 45; Clapp v. State, ,94 Tenn. 186, 30 S. W. 214; People v.
Fowler, 104 Mich. 449, 4,53, 454, 62 N. W.572,574. There was noth·
ing in the direct examination of the plaintiff in error bearing upon his
relations with the addressee of these letters, and no foundation there
for the question propounded to him OIl cross-examination, and neither
that question nor any answer that might be made to it could have any
tendency to impeach his character for truth and veracity. Moreover,
if that question and its answer had been competent, the rebutting
evidence which contradicted the answer was clearly incompetent.
The matter in issue was whether or not the lewd letters were mailed.
The question whether or not the accused and the addressee of the
letters registered as man and wife and occupied the same room six
months later was entirely collateral to this issue. "When a witness
is cross·examined on a matter collateral to the issue, his answer can-
not be subsequently contradicte(i by the party putting the question."
Whart. Cr. Ev. § 484, and cases cited in note 6. There is no ground
on which the introduction of this evidence can be sustained, and the
questions it presents are too elementary to warrant discussion. The
judgment below is reversed, and the case is remanded to the district
court, with directions to grant a new trial.

MORRISON v. PETTIBONE et aI.
(Circuit Court, N. D. Illinois. May 13, 1897.)

1. INFRINGEMENT' 011' COPYRIGHT-PaOTOGRAPH-FoRFEITURE OF SUEETI!l, ETO.-
REPI_EVIN.
Replevin is a proper remedy to enforce a forfeiture, under Rev. St. §

,4965, of infringing plates and sheets found in the possession of defendant.
S. SAME.

Sheets seized in defendant's possession, after the first or outline im·
'pression only of the photograph had been taken, are not forfeitable,
under Rev. St. I 4965, though it was defendant's intention to complete
, the copies." The ,copies must be so far perfected as to constitute an
Itpltation of a substantial part, and so far perfected as to establish Identity.
This was an action in replevin by William M. Morrison against P. F.

Pettibone & Co. to recover certain sheets and plates alleged to be in-
fringements of plaintiff's copyright of a photograph, under spdioD
4965, Rev. St. The case was heard on motion to set aside verdict reno
dered in favor of the plaintiff.
Felsenthal & D'Al1cona, fO,rplaintiff.
Osborne Bros., fordefendailte. '
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SEAMAN, District Judge. On the pleadings and matters conceded
at the trial, it appeared to me that two questions only were presented
in this case, both involving the construction to be placed upon the
statute: (1) Whether replevin is the proper remedy to enforce the
forfeiture of infringing plates and sheets found in the possession of
the defendants, as declared by section 4965 relating to copyrights; and
(2) whether sheets containing the first or outline impressiou only, and
not completed as a copy, were within the provision that "he shall for-
feit to the proprietor all the plates on which the same shall be copied
and every sheet thereof either copied or printed." 26 Stat. 1109; 28
Stat. 965.
At the trial no precedent was called to my attention for or against

either of the above propositions, aside from the statement in a text-
book that replevin or trover was the proper remedy; for which, ac-
cording to my recollection, English cases were cited. Upon first im-
pressions, that the sheets in controversy were within the terms of the
statute, which forfeits copies of the production "either in whole or in
part," notwithstanding the fact that the work was only partially com-
pleted, it seemed to me advisable to direct a verdict in favor of the
plaintiff, the facts being undisputed. On this motion for a new trial
counsel for the defendants urges other objections as well, but, as I am
of opinion that the answer to at least one of the questions above
stated must be fatal to the direction of verdict, the further sugges-
tions of counsel have not been considered.
1. I was inclined to the view at the outset of this inquiry that

the action could not be maintained within the doctrine applicable to
replevin, for the reason that the sole foundation was a statutory for-
feiture. Section4965 distinctly provides that the offender "shall for·
feit to the proprietor all the plates" and sheets constituting the in·
fringement, and it would seem to require direct adjudication of for·
feiture before the property right is perfected, under the general rule
respecting forfeitures, that they do not operate ipso facto to vest prop-
erty in the beneficiary. Bac. Abr. "Forfeiture," D; Fire Depart-
ment v. Kip, 10 Wend. 266. And the intimation that the statute
intends a "remedy by condemnation and forfeiture" clearly appears
in the opinion of Judge Wallace, speaking for the circuit court of
appeals for the Second circuit, in Bolles v. Outing Co., 23 C. C. A. 594,
77 Fed. 966, 968. It is questionable, however, whether the peculiar
language of the English act (referred to in Stevens v. Gladding, 17
How. 447, and Stevens v. Cady, 2 Curt. 200, Fed. Cas. No. 13,395)
furnishes ground for any distinction of its provisions in this regard
from the effect of the congressional enactment. On the other hand, it
is expressly stated in Stevens v. Cady, supra, in reference to the stat-
ute in question, that "the proprietor of the copyright is left by the act
to his remedies at law, by trover or replevin," and, as the opinion is by
Mr. Justice Curtis, it is entitled to great weight. Remark is made
in Thornton v. Schreiber, 124 U. S. 612, 620, 8 Sup. Ct. 618, which
may intend the same view, although stated arguendo, and so' qualified
that it may not be applicable. Therefore I conclude, for the purposes
of this motion, at least, that any doubt as to the proper remedy may
well be resolved in favor of this form of action, and that such ruling
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may be ba.sed upon the hypothesis that the term. "forfeit," as used in
the statute, is not to be taken in its strict ordinary sense; that the
actof congress, clearly intending to give to the proprietor an exclusive
right of property in that which hlUl been produced by his mind and
skill, confers as well an ownership in all copies which are made by
infringers; that through the act of piracy the title to the imitation
vests in the proprietor of the copyright, in that sense only being for-
feited; and, so regarded, replevin would lie to obtain possession.
2. The claim, however, that the bare outlin.e printed upon the sheets

in evidence constitutes a copy, within the purview of the statute, is,
in my opinion, untenable. It is well settled that the provisions of
this statute must be strictly construed. Backus v. Gould, 7 How.
798; Falk v. Heffron, 56 Fed. 299; Barony v. Ehrich, 28 Fed. 79. The
reference therein to copies, "either in whole or in part," is intended to
reach every imitation which preserves the substance of the copy-
righted production, or any vital and severable portion, although varia-
tions are made in design or detail; in other words, to prevent evasion
by colorable deviation. Lithographing Co. v. Falk, 2Q U. S. App. 296,
8 C. C. A. 224, and '59 Fed. 707; Richardson v. Miller, Fed. Cas. No.
11,791; Falk v. Howell Co., 37 Fed. 2Q2; Drury v. Ewing, 1 Bond, 540,
Fed. Cas. No. 4,095; Fishel v. Lueckel,53 Fed. 499. To infringe the
copyright, "a substantial copy of the whole or of a material part must
be produced." Perris v. Hixamer, 99 U. S. 674, 676. It is probably
true, as remarked in Fishel v. Lueckel, supra, that substantial imita-
tion, and not Illarketable value or quality, is the test of infringe-
ment; but the imitation must be of a substantial part, must have
essence, and be so far perfected as to establish the identity. In other
words, infringement, for the purposes of forfeiture, must be an accom-
plished fact,-must appear from the face of the production, and not be
inferred from what was intended if it has been completed. Drury v.
Ewing, supra; Fishel v. Lueckel, supra; Falk v. Donaldson, 57 Fed.
32. The authorities are clear that the question of knowledge or in-
tent does not enter into consideration upon the issue of infringement,
and, as the absence of these elements will not save from forfeiture in
case of actual piracy, so the fact that infringement was manifestly in-
tended at-any incomplete stage, but was not carried out, cannot oper-
ate to turn the mere embryo into a copy subject to forfeiture. In
this case the sheets were seized in the defendant's possession when the
first impression only had been taken, presenting merely the initial
color and exterior lines of the intended lithograph, without the fea-
hIres or any substantial embodiment of the copyrighted photograph.
Several plates or stones were required to make the copy, being in
actual readiness for the purpose, but one only had been used, making
this outline color. I am satisfied that no copy was produced, within
the meaning of the statute. These preparations would have been
sufficient, probably, for equitable relief, but establish no case for for-
feiture of the incomplete sheets, for which recovery was directed.
Therefore the verdict must be set aside, and the motion for a new trial
is granted. So ordered.
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REGINA MUSIC-BOX CO. v. GUENDET.
(Circuit Court, S. D. New York. May 13, 1898.)

No.7.
PATENTS-IMPROVEMENTS IN MUSIC BOXES.

'l'he Brachhausen & Riessner patent, No. 500.37'2. for an Improved 6y fan
or governor for music boxes, held valid and Infringed.

This was a suit in equity by the Regina Music-Box Company
against Emile L. Guendet for alleged infringement of a patent for an
invention.
Antonio Knauth, for complainant.

SHIPMAN, Circuit Judge. The bill in equity in this case was
based upon the infringement by the defendant of the three claims
·of letters patent No. 500,372, dated June 27, 1893, and issued to
-Gustav A. Brachhausen and Paul Riessner, for an improved fly fan or
governor for music boxes. The patent is, and was at the commence-
ment of the suit, owned by the complainant. The defendant ap-
peared in the case, and filed an answer, to which the complainant
filed a replication. Prima facie, answering, and rebuttal proofs were
taken by the respective parties, in the taking of which the defend-
ant participated. In the answering proofs, the defendant called no
witness, but introduced eight prior letters patent. Upon the hear-
ing before this court, the complainant appeared, and was heard by
bis counsel, Antonio Knauth, Esq.; and the defendant did not ap-
pear. The validity of the patent has been sustained in this district
by Judge Townsend, in Music-Box Co. v. Paillard, 85 Fed. 644. In-
fringement in this case is proved. I perceive no reason why the
usual interlocutory decree for an injunction against the infringement
of the three claims of the patent, and for an accounting, should not
be entered.

CAPITAL SHEET-METAL CO. v. KINNEAR & GAGER CO.

(CircuIt Court of Appeals, SL'tth CircuIt. April 5, 1898.)
No. 547.

1. PATE:lilTs-INVENTION-ANALOGOUS USE.
The substitution of rounded corners in the panels of metallic ceilings for

the sharp angles previously used In llke panels Involves no Invention, It
appearing that the advantage of making rounded corners in other articles
constructed from sheet metals than ceiling panels was well understood by
artisans. .

1. SAME-METALLIC CEILING PANELS.
The Kinnear patent, No. 388,285, for Improvements In metallic ceillngs,

Is void for want of Invention as to claim 2, In which the only feature of
novelty Is the making of the panels with round corners. 81 Fed. 491,
reversed. .

Appeal from the Circuit Court of the United States for the South-
ern District of Ohio.


