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to advise and the committee in the conduct of the
and busi.ness ,which their trust imposed. The adequate compensa·
tion of such counsel is not only a proper charge. against the estate

to their trust, but such estate in their hands was charged
with a lie;nin favor of the counsel thus employed, to the extent of
adequate remuneration for their service. The extent and value of
their service is not disputed. It is conceded to amount to the sum
which they claim, namely, $8,800. The claim of the other attorneys
does not rest on a rule so well settled, or at least so clear in its
application, and is somewhat complicated by the fact that the agree·
ment above referred to, which purported to be made by parties of five
different parts,was not signed by the parties of the fifth part as such,
and wasn,everfully acted on, and which the appellants claim cannot
be ,as binding upon them, or in any way affecting the
claim they are asking to have enforced here. Taking into con·
sideration the fact that this agreement was executed by the Penn
Mutual Life Insurance Company, of Philadelphia, and by all of the
parties except the parties of the, fifth part, who were to have been the
purchasing trustees;. that negotiations proceeded for some time, a.nd
transactions were had, consistent.with its tel'llls by the other parties
thereto; and that, subseqllent to its execution by the parties who did
execute it, was made with Kissel by which the fee of
his attorneys was allowed as a charge on the property of the railroad
company, and was to be paid by the committee aa a part of the ex-
penses of reonganization, and to be fixed by the judge of the court
before whom the foreclosure proceedings were being conducted, and
were to be concluded; and it being conceded that the bonds sur·
rendered by Kissel were delivered to Needles, trustee, who now
holds the same,-it seems to us, as it did to the judge of the circuit
court, that these acts should bind and conclude the appellants, and
give to this charge, as a part of the expenses of reorganization, equal
rank with the fee of the counsel. employed by the committee. With·
{lut undertaking to distinguish the numerous authorities cited by
the learned counsel for the appellants, or making special al'plication
{If any of the authorities relied upon by the counsel for the appellees,
we express our concurrence in the views of the learned judge of
the circuit court who passed the decrees appealed from. '!'herefore
,those decrees are affirmed.

-----.---
SOLOMON, Sheriff, v. DAVENPORT.

(Circuit Court of Appeals, Fourth Circuit. May 11, 1898.)
No. 264.

1.. BILL OF EXCEPTIONS-NECESSITY IN HABEAS CORPUS CASES.
On appeal from the order of a distrIct judge in a habeas corpus case, no

blll of exceptions is necessary. '
'2. ARMY AND NAVY-ENI,lSTMENT ;ofMJNOR.s.

Rev. St. § 1117, reqUiring the consent of the parents or guardian of a
minor, to validate his enlistment into the army, is for the benefit of the
parent or guardian, and privilege to the minor.
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B. SAME-':VESERTION BY MINOR.
A JlJ)nor who enlists in the army without the consent of his parents or

guardian, and subsequently deserts, is amenable to a court-martial, as a
deserter.

Appeal from the District Court of the United States for the Eas-t-
ern District of Virginia.
W. R. Davenport was being held under a warrant for desertion

from the army, and was ordered released on habeas corpus, from
which order the United States appeals.
B. Rand Welford, Asst. U. S. Atty.
Minetree Folkes, for appellee.
Before SIMONTON, Circuit Judge, and MORRIS and BRAWLEY,

District Judges.

SIMONTON, Circuit Judge. This case comes up on appeal from
decision of the Honorable Robert W. Hughes, district judge of the
United States for the Eastern district of Virginia. W. R. Daven-
port, the appellee, a minor of the age of 20 years, enlisted in the army
of the United States. He is a native of the state of Virginia, and a
resident of Henrico county, in said state. He enlisted in the month
of August, 1896, and deserted the army on the 12th of January, 1897.
He was arrested by the sheriff of Henrico county, as such deserter,
under a warrant of a United States commissioner, and was lodged in
jail. Thereupon he S'lled out a writ of habeas corpus before the Hon-
orable Robert W. Hughes, district judge for the Eastern district of
Virginia, praying his discharge. The ground of his prayer is that
he enlisted, a minor, without the consent of his parent or guardian.
His petition admits both his enlistment and his desertion. The re-
turn of the sheriff to the rule sets forth the commitment under the
authority of a commissioner of the district court on the charge of
desertion. The cause was heard by the district judge on the peti-
tion, return, and the evidence adduced. The prisoner was dis-
charged on the ground that he was not lawfully and properly enlisted
in the army of the United States, and his imprisonment therefore is
unlawful. An appeal was taken and allowed to this court, and the
case is here on assignments of error.
At the hearing before this court, counsel for the petitioner entered

a motion to dismiss the appeal because no exceptions were taken at
the trial, and because no bill of exceptions appears in the record dis-
closing the evidence then heard. Section 763 of the Revised Statutes
of the United states, provides that an appeal shall lie from a decree of
the district court in cases of habeas corpus. And the act establish-
ing this court makes provision, also, for an appeal in like cases. No
bill of exceptions is required in cases brought up on appeal. Be-
sides this, the errors assigned are for matters appearing in the rec-
ord, and in such cases no bill of exceptions is necessary. Young v.
Martin, 8 Wall. 354. The motion is overruled.
The petition in this case is by the minor himself, not by his parent

or guardian. Section 1116 of the Revised Statutes authorizes the
enlistment of recruits into the army with men between the ages ot
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16 and 35. Section 1117 requires, in the case of enlistment of men
under 21 years of age, the written consent of his parent or guardian,
provided such minor is under the control and in the custody of his
parent or guardian. The supreme court of the United States, in
Morissey's Case, 137 U. 8.157, 11 Sup. Ct. 57:, construing this last-
named section, says:
"But this provision Is for the benefit of the parent or guardian. It means

simply that the government wll1 not disturb the control of parent or guardian
over his or her child without consent. It gives the right to such parent or
guardian to invoke the aid of the court, and secure the restoration of a minor
to his or her control, but it gives no privilege to the minor. The age at which
an infant shall be competent to do any acts or perform any duties, military
or civil, depends Wholly upon the legislature. U. S. v. Bainbridge, 1 Mason,
71, Fed. Cas. No. 14,497; Wassum v. Feeney, 121 Mass. 93, 95. Congress has
declared that minors over the age of sixteen are capable of entering the mill-
tary service, and undertaking and performing Its duties."
See, also, In re Spencer, 40 Fed. 149; In re Kaufman, 41 Fed. 876;

U. S. v. Blakeney, 3 Grat. 405.
These cases settle the merits of this case. The enlistment of

Davenport was not void. It was, at the most, voidable. In re
Spencer, supra. Being in the army, his desertion was a crime, pun-
ishable as such. As is said by Judge Bond in Re Kaufman, supra:
"Kaufman was a Soldier in the army, though Improperly there. But he was

not authorized to determine for himself the legality or illegality of his service,
by deserting it. If he is in the service, and takes pay as a soldier, whether
he be improperly enlisted or not, If he deserts he is liable to be held and pun-
Ished by court-martial."
The district judge erred in his conclusion. It is ordered that the

decision of the district judge be overruled, and that the petitioner
be returned to the custody of the sheriff of Henrico county.

TINGLE v. UNITED STATES.
(Circuit Court of Appeals, Fifth' Circuit. AprIl 12, 1898.)

No. 630.
1. CRunNAL I,AW-CROSs-EXAlIINATION OF ACCUSED-PROOF OF INDICTlIENT

OF FORMER PARTNER.
Defendant, who was on trial for fraudulent use of the malls, testified on

his own behalf, and on cross-examination was asked if his former partner
was not under Indictment for fraudulent use of the mails. Over his objec-
tion, he was compelled to answer, and answered In'the affirmative. Held,
reversible error.

I. FRAUDULENT USE ,OF MAILS-FICTITIOUS NAlIE-REAL PERSON.
Under an indictment under Rev. St. § 5480, as amended by Act March 2,

1889, § 2, for using a false, fictitious, or assumed name in carrying out a
scheme to defraud by the use of the mails, defendant could not be con-
victed of aiding a real person of that name in carrying out such a scheme.

a. SAllE - PARTICULAR ACT CIIARGED- INSTRUCTIONS ABKED-WAIVER Oll' EB-
ROR.
An indictment for the fraudulent use of the malls charged that defendant

deposited in the post office a large number of letters addressed to J. and
various other unknown pei'sons,' The court refused his request to instruct
the jury that the particular act charged against defendant was the mailing
of the letters addressed to ;r., that they shouid acquit him if he ,did not mail


