
808 ,·87 REPORTER.

they.had issued the b<;mds, and certified that the law had in every
respect been complied that the issue of the bonds could not
be ,attacked in any collateral way, and that it was for the board
alone to determine whether or not the election had been properly
held, or whether there had been a majority of the votes of the county
cast in favor of the subscription. 'fhis principle, from that date
down to the present, has been affirmed in numerous cases cited in
the brief of the appellee in this cause; and as late as the case of
Evansville v. Dennett, 161 U. S. 434, 16 Sup. at. 613, the court
held that a r,ecital in a series of bonds issued by a municipal cor-
poration in payment of its subscription to the stock of a railroad
company, if they were issued in pursuance of an act of the legisla-
ture ,and ordinances of the city council passed in pursuance thereof,
does not Put a purchaser upon inquiry as to the terms or conditions
under which the bonds were issued. This question has been so re-
peatedly settled by the supreme court of the United States, and the
doctrine announced in this opinion so frequently affirmed, that we
see no reason for entering into an extended discussion of it. It
is apparent from the direction given to the jury by the learned judge
who presided at the trial of the cause that he considered that the
question of estoppel was the vital one in it, in which we concur, and
therefore we find no fault in his direction. Judgment affirmed.

SCAIFE v. WESTERN NORTH CAROLINA LAND CO. et at.
SAME v. PURNELL.

(Circuit Court of Appeals, Fourth Circuit. May 3, 1898.)
No. 259.

1. BILL OF EXCEPTIONS-MANDAMUS TO COMPEL SETTLEMENT.
A bill of exceptions was presented to the circuit judge within the time

llmited, which he refused to sign for the reason that part of the exceptions
did not fairly state what occurred at the trial; but neither he nor the op-
posing counsel suggested In what manner the bill might be amended so
as to be acceptable. Held, that mandamus should be allowed requiring
him to settle the bill according to the facts as he should find them.

2. SAME-PRACTICE.
Rules stated governing the preparation, settlement, and signing of bills

of exception.

Petition for Writ of Mandamus to Settle Bill of Exceptions.
M. Silver and J. H. Merrimon, for petitioner.
C. A. Moore, for respondent.
Heard before GOFF and SIMONTON, Circuit Judges, and' JAOK·

SON, District Judge. Subsequently further argument was heard
before Circuit Judge, and JACKSON and. PAUL, Dis-
trict Judges.

SIMONTON, Circuit Judge. The case of Scaife against the West·
ern North Oarolina Land Oompany et al. was tried at Asheville be-
fore the Honorable Thomas R. Purnell, who was holding the circuit
court for the Western district of North Carolina. The jury, after
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the charge was delivered by the trial judge, and after consideration
of the case, found the issues in favor of the defendant. The plain.
tiff, desiring to sue out a writ of error to this court, having taken ex-
ceptions during the trial of the cause, prepared a bill of exceptions.
For this purpose time was given to his counsel by the courtesy of
the court. At the time fixed for settling the bill, for some reason
that could not be done, and still further time was allowed by order of
the court; the plaintiff, at the same time, being instructed to serve
a copy of his proposed bill of exceptions on the opposite party. The
matter finally came up before the learned judge at Raleigh. It
seems that the plaintiff, in serving a copy of his bill of exceptions
upon the counsel for the adverse party, had omitted to serve with
it one or more copies of exhibits used at the trial. This does
not affect our conclusion. When counsel appeared before the judge,
he gave a protracted hearing. Examining the bill of exceptions, he
was of the opinion that, although some of the exceptions were prop-
erly stated, the large majority of them did not state fairly and truth-
fully what occurred at the trial. He therefore refused to sign the
bill, but, as far as we can see, did not indicate or direct or make
any suggestion or amendment or form in which the exceptions could
be made acceptable to him. The counsel for defendant were pres-
ent, making objections to the bill; and the plaintiff's counsel, seem-
ingly at a loss what to do, did not press, or amend, or reform the
same, but came to this court praying a mandamus to the judge to
settle the bill of exceptions. A rule was thereupon issued, to which
his honor, Judge Purnell, has made return. Counsel for plaintiff
and defendant were heard upon the petition and the return, none
of the affidavits offered having been read.
n is very clear that this court has no right to require the trial

judge in this case to sign the bill of exceptions prepared for and
presented to him by the counsel for the plaintiff. The duty of the
judge is to settle the bill of exceptions according to what he thinks
the truth of the case, the points to which exception were taken, the
facts in the testimony bearing upon these points, and the manner in
which they are stated, so that the appellate tribunal can see clearly
in what respect error is charged. It appears, however, that there
were among the exceptions some which his honor, the trial judge, felt
that he could sign; and that with regard to the others he expressed
his disapprobation of them, but did not indicate, either in voice or in
writing, how they could be made acceptable or amended, so as to
appear in proper form.
The right of seeking a review of causes heard at nisi prius is valua-

ble. Some judges speak of it as a constitutional right. It is im-
portant both to the suitor and the court. The judge, being without
bias, having in view only the attainment of justice, gladly seeks, the
assistance of his brethren, and values their opinion in reaching that
end. An appeal from his ruling, and the submission of it to an ap-
pellate court, is not an act of hostility to him. If he entertain" no
doubt as to the correctness of his ruling, still, if desired by counsel,
he should aid them in presenting it for the judgment of the court
above. If he recognizes that there may be reasonable doubt with
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regard to it, he welcomes its review. It is important also that every
facility, with proper limitations,; be given to the exercise of the right
of appeal. (J()urts depend for their influence-perhaps for their ex-
istence-upon the confidence of the community in which they ad-
minister the law. This confidence depends upon the conviction that
not only will causes be heard without fear, favor, or passion, but also
upon the certainty that, if any errors have been committed in the
pleadings, or have occurred during the progress of the trial, an op-
portunity to examine into and correct the same will not only be-
given, but generously aided. We are of the opinion, therefore, that
the trial judge should settle a bill-some bill of exceptions-contain-
ing at least the parts of the bill as presented to him to which he-
does not object, and such other portions as amended as he shall di-
rect counsel to alter or correct in order to conform to the facts.
Perhaps there is no practice ,in which the bar have so little experi.

ence as in the preparation and settling of bills of exception. The
text-books are either silent or obscure upon the subject, and the de-
cidedcases give only generaJ rules as to what constitute proper sub-
jects of exception, and none as to the form and preparation of bills of
exception. We therefore embrace this opportunity of stating some
of the rules governing exceptions, and also the rule to be observed
in all cases in the preparation andl presentation of bills of exception
when resort to an appellate tribunal is intended. An exception
must show that it was taken and reserved at the trial, and this must
appear affirmatively on the record. But it may be drawn out in
form, and signed or sealed1afterwards by the judge. U. 8. v. Carey,
nou.s. 51,3 Sup. Ct. 424. Each bill of exception must be consid-
ered as presenting a substantial case, and it is the evidence stated
in it alone on which the court will decide. Jones v. Buckell. 104
Uo S. 554. The bill of exceptions must be prepared and settled dur-
ing the term at which the case was tried, unless there be an express
order made by the judge during the term, extending the time beyond
the term, or full consent of parties, express, or implied from stringent
circnmstances. v. Ehlers. 91 U. S. 251: U. S. v. Breitling.
20 How. 253; U. S. v. Jones. 149 U. S. 262, 13 Sup. Ct. 840; Railroad
Co. v. McGee, 8 U. S. App. 86,2 C. C. A. 81, and 50 Fed. 906; Lumber
Co: v. Chapman, 20 C. C. A. 503, 74 Fed. 444. A bill of exceptions
ought to be upon some point of law, either in admitting or denying
evidence,or a challenge on some matter of law arising on facts not
denied, in which either party is overruled by the court. Ex parte
Crain, 5 Pet. 190. It should contain only the rulings of the court
upon matters of law, with so much of the testimony as may be
necessary to explain the bearing of the rulings upon the issues in-
volved. Duncan v. The Francis Wright, 105 U. S. 381; Improvement
Co. v. Frari, 8 U. S. App. 444, 7 C. C. A. 149, and 58 Fed. 171. Every
bill of exceptions should point out distinctly the errors of which com-
plaint is made. It ought also to show the grounds relied upon to
sustain the objection presented,so that it may appear that the court
below was informed as to the 'Point to be decided. Duncan v.. The
Francis Wright, supra.. It should not contain all the evidence
(Hickman v. Jones, 9 Wall. 197), even if counsel consent to it (Gra-
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ham v. Bayne, 18 How. 60), nor set forth the charge of the court be-
low in full,-only those parts to which exceptions are taken (U. S.
v. Rindskopf, 105 U. So 418). The parties can try their case upon
an agreed statement of facts (Graham v. Bayne, 18 How. 60), which
must be signed by counsel, and made a part of record (Burr v. Rail·
road Co., 1 Wall. 99), and submitted to the court below for its judg·
ment (Curtis v. Petitpain, 18 How. 109), before it can be carried by
exception to the appellate court (Kearney v. Case, 12 Wall. 275). An
exception to a prayer for instructions, which are presented as a
whole, will not avail if one of the instructions prayed for is erroneous.
U. S. v. Hough, 103 U. S. 71; Thom v. Pittard, 8 U. So App. 597, 10
C. C. A. 352, and 62 Fed. 232. All the alleged errors on a trial may
be incorporated into one bill of exceptions (Lees v. U. S., 150 U. S.
476, 14 Sup. Ct. 163), and signed and sealed at the close (pomeroy
v. Bank, 1 Wall. 592). The seal of the judge need not be attached
to his signature. 17 Stat. 197; Stanton v. Embrey, 93 U. S. 555.
The judge must sign his name, and cannot use his initials merely.
Origet v. U. S., 125 U. S. 240, 8 Sup. Ct. 846. No bill of exceptions
is necessary when the error alleged is apparent on the record.
Suydam v. Williamson, 21() How. 428; Young v. Martin, 8 Wall. 354.
Exceptions will not lie to the granting or refusal of a new trial
(Railroad Co. v. Winter, 143 U. So 75, 12 Sup. Ct. 356; Railway Co. v.
Dick, 8 U. S. App. 102, 3 C. C. A. 149, and 52 Fed. 379), nor to the
granting of a new trial nisi (Railroad Co. v. Herbert, 116 U. S. 642,
6 Sup. Ct. 590).
The formal bill of exceptions will be drawn up, amended, and set-

tled under the following regulations: The bill of exceptions shall
be prepared, and a copy thereof served upon the opposite party.
The opposite party may, within 10 days after the date of such service,
propose amendments to the bill, and shall serve a copy thereof upon
the party who prepared it. If the party cannot agree in regard to
the amendments, either party may give to the other notice to appear
within a convenient time, and not more than 10 days after the servo
ice of such notice, before the judge who heard the cause, to have the
bill and the amendments settled. The judge shall thereupon correct
and finally settle the same in such manner as to truthfully set forth
the facts, indicating himself what must be omitted or changed, and
instructing counsel then and there to make the omission, amendment,
or change which he may find to be proper. If the parties shall omit,
within the several times above mentioned,-unless the same be en-
larged by the judge,-the one to propose amendments, and the other
to notify an appearance before the judge, they shall respectively be
deemed, the former to have agreed to the bill as prepared, the latter
to have agreed to the amendments as proposed, and, if the party
omit to make a bill within the time above limited, unless the same
be enlarged as aforesaid, he shall be deemed to have waived his right
thereto. In the case before us the writ will issue, commanding the
judge to settle a bill of exceptions according to the facts as they rook
place before him on the trial of this action, as he may find them, and
when so settled to sign it. They will be treated as settled on 12th
of January, 1898.
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UNITED eRU CHEE et al.
(District Court, D. Oregon. May 6, 1898.)

No. 4,304.
1. RIGHTS OF CHINESE TO REMAIN IN THIS COUNTR1"-CERTI1I'ICATlIl AS EVIDENCE.

While, In all cases of enterIng the United States, and In the case of
laborers wIthIn the country when the act reqUiring registration was passed.
the official certificate Is indispensable, and the sole evidence of the right
to enter or remain, in all other' cases the status of the person at the time
the inquIry Is made may be shown by any affirmative proof satisfactory
to the judge, justice, or commissioner before whom he Is taken.

2. SAME-CHILDREN OF LABORER ADMITTED AS STUDENTS-AcQUIRING STATUS.
Where chIldren of a Chinese laborer are lawfully permitted to enter

this country as stUdents, and thereafter remaIn continUlilly in the public
and private English schools of the country, they tllereby acquire the
status of stUdents, and the occupation of the father is not imputable to
them.

John H. Hall, U. S. Atty., and Charles J. Schnabel, Asst. U. "'.
Atty.
BELLINGER, District J.u,dge. This is a proceeding for the depor-

tation of two Chinese boys, aged, respectively, 13 and 15 years. The
father of the boys is a laundryman, residing at Eugene City, in this
state, where b,e has followed his vocation for several years. The
boys were landed in country on May 11, 1896, at Port Town-
send, in the district of V\Tashington, as students entitled to land
under the Chinese immigration laws. Upon being landed, they went
at once to Eugene City, where they ,have since resided, engaged in
"attending school continually in the public and private schools" of
that city. They have made rapid progress in their studies, speak
good English, and appear to be very intelligent.
The act of May 6, 1882,' as amended, provides that Chinese per-

sons other than laborers, who may be entitled to come within the
United States, shall obtain the permission of and be identified as
so entitled by the Chinese government or such other foreign govern-
ment of which at the time such Chinese person shall be a subject,
in each case to be evidenced by a certificate in the English lan-
guage, issued, by such government, showing such permission, with
the name and signature of the permitted person, and stating the
individual, family, and tribal name in full, title or official rank, if
any, the age, height, and all physical peculiarities, former and pres-
ent occupation or profession" place of residence, etc. r.('his certificate
is required to be viseed by the consular agent of the United States
at the port of embarkation. So far as appears, there was in this
case no certificate by the Chinese government, as required by this
law. The only certificate now in defendants' possession is that of
the American consul at Hong Kong, by which it is assumed they
were enabled to embark at that port, and to effect their landing
on arrival in the district of Washington.
It is contended on the part of the United States that the eel'·

tificate reqij.ired by the act of 1882 is the sole evidence permissible,
not only to establish a right of entry into the United States, but to


