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ELKHART NAT. BANK v. NORTHWESTERN GUARANTY LOAN CO. et al.
(Circuit Court of Appeals, Third Circuit. - April 12, 1808.)
No. 17.

1. JURBDICTION OF FEDERAL COURT—-FOREIGN CORPORATION—SUIT TO ENFORCE
LIABILITY OF STOCKHOLDERS,

Unless it voluntarily appears, a foreign corporation cannot be made a party
defendant to a suvit in a federal court by one of its creditors, who seeks the
appointment of a receiver, an accounting, and to enforce the individual lia-
bility of stockholders who are within the jurisdiction of the court.

2. Surt 170 ENFORCE STOCKHOLDERS' LI1ABILITY—NECESSARY PARTIES.
The corporation and all its stockholders are necessary parties defendant to
a creditors’ suit for the appointment of a receiver, an accounting, and to en-
force the personal liability of stockholders, and, if the corporation cannot
be brought In, the suit must be dismissed.

Appeal from the Circuit Court of the United States for the Eastern
District of Pennsylvania.

This was a suit by the Elkhart National Bank, of Elkhart, Ind.,
against the Northwestern Guaranty Loan Company, of Minnesota,
and Edward P. Allison and others, stockholders of said corporation,
residing within the Eastern district of Pennsylvania. The purpose
of the suit was to enforce the individual liability of stockholders.
The bill was dismissed for want of necessary parties defendant, and
plaintiff appeals.

M. H. Boutelle, for appellant.
John G. Johnson, for appellees.

Before ACHESON, Circuit Judge, and BUTLER and BRADFORD,
District Judges.

BUTLER, District Judge. Can the suit be sustained? The bill
avers, substantially, that the loan company was organized under
the laws of Minnesota; that the individual defendants named, to-
gether with a large number of other persons not residents of Pennsyl-
vania, hold its stock; that in May, 1893, the district court of Henne-
pin county, Minn., adjudged the company insolvent, in proceedings.
instituted under a statute of that state, and appointed a receiver,
who took possession of its assets, and continues to hold them; that
the plaintiff obtained a judgment against the company, since that
date, which is unpaid; that the assets of the loan company do not ex-
ceed $500,000, while its indebtedness exceeds $3,000,000; that the in-
dividual defendants named hold 846 shares of its stock, worth at the
par value $84,000, and reside in Pennsyivania; that by the laws of
Minnesota the stockholders of the company are personally liable to
its creditors, each in an amount equal to the par value of the stock
held by him, or so much thereof as is necessary to pay his proportion
of the balance due creditors, after the assets of the company have
been exhausted; that the deficiency of assets is more than $2,500,000,
and that the amount of stock liable to call for contribution, on ac-
count of this deficiency represents in money $1,250,000, The relief
sought is stated as follows:




ELKHART NAT., BANK V. NORTHWESTERN GUARANTY LOAN c0. 253

“That said defendants may make a full disclosure, discovery and answer to
all and several the matters aforesaid, and according to the best and utmost of
their knowledge, remembrance, information and belief, full, true, direct and
perfect answers make to all and several the allegations and charges herein con-
tained, as though specially interrogated on each thereof, and that an ac-
count be taken, ascertaining the value of all and several the assets, properties
and effects of whatscever kind or character of said defendant Northwestern
Guaranty Loan Company, applicable to the payment of its indebtedness, the
stockholders of said corporation and the amount of stock held by each at the
date of the adjudication of insolvency of said Northwestern Guaranty Loan
Company; the amount of indebtedness of said corporation and to whom due;
the amount due on plaintiff’s judgment, and that a receiver herein and in this
suit be appointed, and that each of said several stockholders within the juris-
diction of this court, defendants herein, be adjudged and decreed to pay to said
receiver, for the equal benefit of your orator and all other creditors of said
Northwestern Guaranty Loan Company, who may become parties hereto, and
prove their claims herein, a sum equal in amount to the par value of the
shares of stock held by each.”

Thus it appears that the suit is an ordinary proceeding in equity
by creditors’ bill, for an account and settlement of the rights and lia-
bilities of parties. The individual defendants served demurred,
assigning among other causes the absence of essential parties, to wit,
the loan company, and stockholders outside this state. The court
sustained the demurrer and dismissed the bill. The loan company
is improperly joined as a defendant. Under the act of congress of
March 3, 1887, it is not liable to suit here. Phosphate Co. v. Brown,
20 C. C. A. 428, 74 Fed. 321; Anderson v. Watt, 138 U. 8. 694, 11
Sup. Ct. 449; Shaw v. Mining Co,, 145 U, 8. 444, 12 Sup. Ct. 935. The
suggestion that the company may voluntarily come in is immaterial;
it is not here, and the presumption is that it will not come. The
nonresident stockholders are not joined.

‘We are now called upon to decide whether the company and non-
resident stockholders are necessary parties to the litigation. This
is the only question presented. The argument addressed to us for
the plaintiff took a wide range, and was largely devoted to a con-
sideration of the local laws of Minnesota. With these laws, how-
ever, we have no present concern, except in so far as they bear on the
question of personal liability sought to be enforced. This question
is not raised, nor is it open to controversy. Are the loan company
and nonresident stockholders necessary parties? In determining
this question we are not governed by the laws of Minnesota, but by
the ordinary rules and practice of courts of equity. The practice
adopted in proceedings under the local laws of that state against
stockholders, or in equity proceedings there, based upon such laws,
is unimportant to the inquiry before us. As before stated the suit
is an ordinary one to ascertain the rights and liabilities of parties
and to enforce contribution and settlement. The relations of the
parties arise out of their mutual connection with the loan company-~
the plaintiff as a creditor, and the individual defendants as stock-
holders. The laws of Minnesota impose on such stockholders
a personal liability equal to the par value of the stock held, and
render them subject to call for payment of so much thereof as
may be necessary to pay creditors, after the company’s assets have
been exhausted. To enable the court to make a decree it must take
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an account, determine the amount of assets, the extent of indebted-
ness, and the names and situation of the stockholders, the number of
shares held by each, and thus determine what each should con-
tribute, if contrlbutlon is found to be necessary. And this is pre-
cisely -what the bill asks to have done. Can it be done in the ab-
sence of the loan company and the nonresident stockholders? We
are confident in the judgment that it cannot: First, because they
are directly interested in the result, and, second, because the de-
fendants sued cannot protect themselves and secure a just deter-
mination of their liabilities. How can the extent of the company’s
indebtedness be determined without its presence and assistance,—who
else can defend against unjust claims? It is no answer to say that
the extent of indebtedness and the value of assets will be determined
by the insolvent proceeding pending in Minnesota. That proceeding
will not conclude, nor affect, the stockholders, who are not parties to
it. It involves only the credltors and the company. The creditors
might have made the stockholders parties and thus have had their lia-
bilities ascértained. They did not however choose to do so; and ap-
pear to have contented themselves with a decree declaring the com-
pany insolvent and appointing a receiver, who took possession of
the assets, but has filed no account and made no distribution, al-
though five years have since elapsed. Nor 1s it an answer to say
that the plaintiff must bear the burden of proving its allegations and
establishing a case that will Justlfy the decree sought. It might be
easy to prove the allegations in the absence of defense, but the ques-
tion recurs; how can the stockholders defend, standing alone? And
'again, how can the equity of stockholders between, themselves, be
gettled and enforced, without all being made parties? It will not
do to say they have no such equities. By the terms of the statute
they have. As is said in Arthur v. Willius, 44 Minn. 413, 46 N. W,
852: '

“As to the alleged defect of partles, the rule undoubtedly is that in an action
under chapter 76, when it Is sought to enforce the individual liability of stock-
holders, all of the stockholders should be made parties, and that if they are not,
it constitutes a defect of parties which may be taken advantage of by answer
or demurrer. - Allen v. Walsh, 25 Minn. §43; Johnson v, Fischer, 30 Minn. 173,
14 N. W. 709, * * * The rule requiring aIl stockholders to be made parties
is one. peculiarly for the benefit of those stockholders who are made parties, the
object being that all who are similarly ligble should be brought into court and

made to stand their proportionate share of the liability, and thus save their
assocxates from being: compelled to pay more than their share.” .

See, also Clarke v. Opera-Honse Co. (an) 59 N. W. 632,

We cannot doubt therefore that the loan company and nonresident
stockholders. are necessary parties. As has been well said by the
courts, all persons having an interest in the subject-matter of contro-
versy, of such a pature that a final decree cannot be made without
either affecting them, or leaving the controversy in such a condition
that its final determination may be inconsistent with equity and good
conscience, are necessary parties. Shields v. Barrow, 17 How. 139;
Ribon v. Railroad Cos., 16 Wall. 446; Bailey v. Inglee, 2 Paige, 278
Cattle Co. v. Frank, 148 U. S. 603, 13 Sup. Ct. 691.

It is urged that the creditors vnll Dbe remediless if the suit is not
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sustained. If this were true the fact would afford no justification
for sustaining it and thus inflicting injustice on the defendants.
The plaintiff’s misfortune in such a case would result from its
own want of care in dealing with the loan company, in ignorance
of the law. It does not seem however to be true. The plaintiff
says in the brief furnished us “the laws of Minnesota impose
the ordinary stockholders’ liability, and prescribe an essentially
equitable remedy for its enforcements.” This is true; and the rem-
edy seems to be fully adequate to secure the credltors ‘interests, un-
der all circumstances. It provides for ascertaining the amount of
assets, extent of indebtedness, who the stockholders are, what
amount each holds, and for settling the rights and liabilities of all
parties interested. This statutory remedy may not be exclusive;
(we do not suggest that it is or is not), but if creditors choose to dis-
regard it and proceed as they have done here, they are bound by the
ordinary rules which govern equity practice, independently of the
Minnesota statute and the administration of the remedy it provides,
by the courts of that state. There may, possibly, be difficulty in ap-
plying that remedy to foreign stockholders. Do not such stockhold-
ers, however, bind themselves to it by taking stock, as fully as they
do to the provision for personal liability? We need not answer
this question at present. The statute seems to contemplate a pro-
ceeding against all stockholders, in corporations organized under the
laws of the state, and a final decree therein. The process of the
court cannot be executed outside the state; but would not foreign
stockholders, after notice and opportunity to be heard, be concluded?
If not so concluded it seems probable that the creditors, having
exhausted this remedy, and the foreign stockholders having been
afforded opportunity of hearing, might support an auxiliary bill else-
where, Of course if the decree ig conclusive the court could not en-
force it against foreign stockholders, but in such case it might be
enforced by auxiliary equity proceedings where the stockholders
reside. It is thus made apparent, we think, that the plaintiff’s
present situation is not such (to say the least) as warrants the adop-
tion of extreme measures to sustain the bill.

The decree must be affirmed, but with a slight amendment, neces-
sary to avoid possible embarrassment hereafter. The addition of
the words “without prejudice” will accomplish this; and the cause
is remanded with directions to add these words to the decree dis-
missing the bill. Indeed, as the court said in Cattle Co. v. Frank,
148 U, 8. 612, 13 Sup. Ct. 691, they should always be added where
a bill is dlsmlssed without d1spos1ng of the merits. The costs of the
appeal must be paid by the appellant, who might have procured the
amendment, by application to the circuit court.
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GRISWOLD v. HILTON.
(Circult Court, S. D. New York. May 14, 1898)

1. Brur oF REVIVOR—PATENT INFRINGEMENT SUIT.

Where, pending a bill against a corporation for injunction and account-
ing for infringement of a patent, the corporation is dissolved by a state
court, and its assets placed in the hands of a receiver, the federal court
has power to grant a bill of revivor against the receiver.

2. SAME—SURVIVAL oF ACTIONS—PATENT INFRINGEMENT SUITS.
A cause of action in equity for an injunction and accounting In respect
to the infringement of a patent survives so that the estate of the de-
fendant may be held liable for the profits made by the infringement.

This was a bill of revivor brought by J. Wool Griswold against
William H. Hilton, receiver of the Kilmer Manufacturing Company.

W. Laird Goldsborough, for complainant.
W. H. Van Steenbergh, for defendant,

SHIPMAN, Circuit Judge. The complainant, J. Wool Griswold,
brought in this court in the year 1895 a bill in equity against the
Kilmer Manufacturing Company, a corporation of this state, which
was founded upon the alleged infringement of the complainant’s
letters patent, and prayed for an injunction and an accounting.
After the pleadings had been filed, and after the complainant had
taken proofs in his prima facie case, which was substantially closed,
the manufacturing company was dissolved by order of the supreme
court of the state of New York dated June 25, 1896, and the present
defendant, Hilton, was appointed permanent receiver of its assets
and property. The proceeding now before the court is a bill of re-
vivor, which prays that the action may be revived, and that Hil-
ton, as receiver, may be made a party defendant, and that the suit
may proceed to a decree in accordance with the prayer of the orig-
inal bill. The receiver denies that the complainant is entitled to,
or that the court has power to grant, a revivor, and insists that the
original suit was an action of tort, and cannot be revived.

The question whether a federal court of equity has power to grant
a bill of revivor of a suit in equity against the representative of a
defendant who died pending the original sunit, and before decree,
-the original bill praying for an injunction against the infringement
of letterg patent and for an accounting, is not a new question in the
federal courts.” The opinion of Judge Shepley in Draper v. Hud-
son, Holmes, 208, Fed. Cas. No. 4,069, was strongly adverse to the
existence of such power, and subsequently the language of the su-
preme court in Root v. Railway Co., 105 U. 8. 189, was supposed to
confirm this opinion, In the later cases of Kirk v. Du Bois, 28 Fed.
460, and Head v. Porter, 70 Fed. 498, the subject was carefully con-
sidered by Judges McKenna and Colt, and a contrary opinion was
reached, which was based upon the better reason, and Judge Me-
Kenna’s decigion was followed in Hohorst v. Howard, 37 Fed. 97.
In Root v. Railway Co., supra, the court held that a federal court
was without juricdiction of a bill in equity which was brought after
the expiration of infringed letters patent for an invention, and
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merely prayed for an accounting of the profits of the infringement,
and could not properly ask for an injunction, or for other equitable
relief. The ground of the decision was that in that class of cases
a decree for an accounting was incidental to the equitable right to
an injunction, and that it appeared from the case as made by the
bill that no ground of equitable jurisdiction existed. The court did
not intend to decide that, where the complainant had an apparent
right to an injunction, or other equitable relief, when the bill was
brought, the court was ousted of jurisdiction if subsequently, by the
expiration of the patent, or other reason, the power to decree an in-
junction was taken away. On the contrary, it was expressly said
in Clark v. Wooster, 119 U. 8. 322, 325, 7 Sup. Ct. 217, that “if the case
was one for equitable relief when the suit was instituted; the mere
fact that the ground for such relief expired by the expiration of the
patent would not take away the jurisdiction, and preclude the court
from proceeding to grant the incidental relief Wthh belongs to cases
of that sort.”

The next point which is made by the defendant is that an actlon
in equity -to restrain the infringement of a patent is to restrain a
tort, and to obtain damages for a tort by the accounting of profits,
and does not survive, This question was considered with great care
by Judge Colt in Head v. Porter, supra, who showed clearly that it
does not follow, because the injury which the defendant committed is
called a tort, that the estate of a deceased defendant cannot be
made to repay the amount of gain which he received by reason of
the wrong. A court of equity declares that the profits which the in-
fringer has made should be delivered and passed over to the com-
plainant, “as it would be inequitable that he [the infringer] should
make a profit out of his own wrong.” These profits are in equity
considered to justly belong to the owner of the patent. 3 Rob. Pat.
p. 3, § 1062, note 7. The fact that the tort feasor has made gains
out of his wrong which equitably belong to the complainant differ-
entiates the remedies for this class of torts from those applicable
to ordinary classes, such as against libel or slander, where the wrong-
doer has simply committed an injury without benefit to himself.
The principle which is applicable to these two classes is stated in
U. 8. v. Daniel, 6 How. 11, 13, as follows:

“No action will lie against an executor for a personal wrong by the testator.
Com. Dig. “Administrator,” B. Nor does it lie against the executor of a
jailer for an escape. Id. Waste does not lie against an executor or admin-
istrator, nor an action upon a penal statute. So trover is said not to lie
against an executor upon a trover and conversion by his testator, though a
different form of action will lie for the same cause. Cowp. 371. If the
person charged has secured no benefit to himself at the expense of the sufferer,
the cause of action is sald not to survive; but where, by means of the
offense, property is acquired which benefits the testator, there an action for
the value of the property shall survive against the executor.”

Let there be a decree in favor of the complainant, with costs.
87 F—17
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FLIPPIN v. KIMBALLetaJ.~

- (Circult Cdurt of Appeals, Fourth Ciré’ult. May 3 1898)
SR : No. 239.

1 CHANCERY PBAc'rIcn-—SUms AGAINST RECEIVER—JURY TRIAL
vt {Where a complainant, instead of proceeding at law, under 25 Stat 433,

- - agninst a receiver appointed by a federal court, intervenes in the recelver-
ship proceeding on the chancery -side, he waives his right to trial by jury;
and, if the court submits an issue of fact to a jury, the verdi(.t and findings
- dre merely advisory. °

, MASTER AND SERVANT—FELLOW SERVANT. "

;. One of a.gang of men engaged ih clearing a.way a railway wreck isa
fellow; servant of the acting foreman of the gang, and cannot recover
damages from the company for an injury received thlough the alleged
negligence of such foreman .

1

Thls cage comes up on appeal from’ the ‘eircuit court of the United
States for the Eastern district of Vlrg1n1a.

Upon bill filed in the eourt below by ‘the ‘¥ Fidelity Insumnce, "Trust & Safe-
Deposit Company et al. against the Norfolk ‘& Westérn: Railroad Company,
and' the preceedings thereunder, the appellees, F. J. Kimball and Henry Fink,
had. been appointed recelvers. While the company was in operation under
them, the appellant, one of their emgloyés, was injured. .He. intervened in the
majn cause by petition,” setting forth the facts attending his Injury, with
this' alternative prayer for leave to file his petition, and “to sue the receivers
in:the circuit court of the United States for:the Eastern district of Virginia,
on its common-law side, and;:that your honors may order-and direct that
the ‘said recelvers do appear. and defend said suit whenever the same is insti-
tuted, or that your honors will make the petitioner a party to this cause
now peuding, and direct an issue out of chancery to settle ‘the facts above
recited, and will award such damages unto your petitioner as he is entitled
to recover hereby,”. and for general relief. On motion: of the petitioner
leave was given to him to file the petition, which was done, and the receiv-
ers wers ordered to answer the same. The answer was filed as directed, and
on 'motion of the petitioner a jury was Impaneled to try the issues raised upon
petition and answer. These fssues grew out of the allegations of these
pleadings. The petition, after stating that the petitioner was:in the employ-
ment of the receivers as a yard hand, and that his duties were, confined to
labor upon section 22, alleges that he was ordered by the oreman of his
section to go with him to thé scene of a train wreck upon séetion 21, for the
purpose of assisting in removing a certain wrecked train of the company
from the track; that he had no knowledge of this: kind of woérk, but that he
obeyed orders, and went to the wreck, and worked under the direction and
control of Bmmett Ferrell, sometimes ca.lled Hanna, who wag not a regular
manager, of such work, but was that day a substitute for B, C.. Hanna, the
regular manager; that by reason of the 1nexperieuce, ‘'of Emmett Ferrell,
sometimes c¢alled Hanna, and by reason of the negligence and carelessness of
the officers and agents of .the recejvers, and also by reason of defective appli-
ances used in and about: the wreck, the derrick which was then and there
useéd was negligently and cirelessly upset, and fell over and. upon the left
foot of the petitioner, crushing it, and. necessitating its, amputatlon The an-
swer says that Bramett Ferrell (called Hanna in the petition) was pot man-
ager of the wreck car, but acting foreman wrecker. It denies that he was
either ignorant or inexperienced, and avers that he was thoroughly competent
for the work, It denies that there was any carelessness or negligence on
the part of any of their agents or employés, or that there were any defective
appliances, or that defective appliances had anything to do with the accident,
which was one of those inexplicable and unavoidable accidents that are
liable to occur with the best management; and that the danger, if any, was
as apparent to petitioner as any one else. A jury having been impaneled,



