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EISENMANN v. DELEMAR'S NEVADA GOLD-MIN. CO.
(Circuit Court, D. Nevada. April 23, 1898.)
No. 657.

1. REMovVAL OF CAusEs—DELAY 1IN FiLiNe RECORD.

Where a cause is removed from a state to a federal court, the mere fact
that the record is not filed in the federal court until after the first day of
the next term does not furnish sufficient ground for remanding the cause,
it not appearing that the delay was for the purpose of delaying the trial
or causing some other injury to the opposing party, and no inexcusable
neglect of duty on the part of counsel being shown. The court, however,
may, in its discretion, impose such conditions as may seem just and proper
under the circumstances.

2 SAME—JURISDICTION OF FEDERAL COURT.

Where a cause is removable under the statute, upon the filing of a petition
and bond for removal, the jurisdiction of the federal court attaches at once,
in advance of the filing of a copy of the record, and no order of the state
court for removal is necessary.

Benjamin Sanders and Torreyson & Summerfield, for plaintiff,
Henry Rives and J. R. Judge, for defendant.

HAWLEY, District Judge (orally). On the 16th day of Decem-
ber, 1897, the defendant filed its petition in the state district court of
Lincoln county, Nev., for the removal of this cause to the United
States circuit court for this district, upon the ground of diverse
citizenship. The plaintiff is a resident and citizen of Nevada. The
defendant is a corporation organized under and by virtue of the
laws of New Jersey. Accompanying this petition, the defendant
filed a bond for the filing of the record in the circuit court on the
first day of the next term thereof, which was March 21, 1898. The
record was not filed in this court until March 28th,—seven days
after the commencement of the term. Plaintiff moves to remand
the cause, on the ground that the record thereof was not filed in
this court on the first day of the March term. Undoubtedly, there
may be cases where the circumstances attending the delay of filing
the record would justify the court, in the exercise of its discretion,
in remanding the case; as, for instance, where it clearly appears
that the failure to file the record on the first day of the term was
for the express purpose of procuring a delav in the trial of the
case, or causing some other injury or damage to the adverse party.
And it may be that inattention, ignorance, or other inexcusable
neglect of duty upon the part of counsel might be shown to be of
such a character as to warrant such action to be taken. But the
mere fact that the record in the present case was not filed in this
court on the first day of the March term does not furnish sufficient
ground for remanding the cause.

Under the law, this court is not deprived of its jurisdiction by the
mere failure of the removing party to have the record here on the
first day of the term. The provision in the act requiring the record
to be filed in this court at that time is intended to aid the United
States courts in regulating the practice in removal cases so as to
prevent any injustice or unnecessary delay; and, if not strictly



EISENMANN V. DELEMAR’S NEVADA GOLD-MIN. CO. 249

complied with, the court may impose such terms as may be deemed
just and proper in the premises. No advantage can ever be gained
by a failure to comply with the law in this respect.

The rules of this court which regulate the proceedings to be
taken in removal cases from the state courts provide that:

“Whenever the papers in a case removed from a state court have not been filed
in this court, at the day appointed by law, the party then, after filing the papers,
shall give notice thereof to the adverse party, and such adverse party shall,
after such notice, have the time allowed in this rule to enter his appearance in
this court and plead, or amend his pleading.” Rule 78,

See, also, Rule 79.

The object and purpose of these rules is to carry out the ex-
press terms of the statute for the advancement of justice and the
prevention of delays in proceedings. Chiatovich v. Hanchett, 78
Fed. 193, 194, '

Were it not for certain matters set forth in an affidavit filed by
Henry Rives, attorney for defendant, with the apparent intention
of excusing himself from any negligence for not having the record
in this court on the first day of the term, the plaintiff would have
no ground whatever upon which to support his motion. The at-
tempted excuses are based upon an erroneous idea as to the require-
ments of the law. Affiant seems to think that the case is not prop-
erly before this court, because no order was made by the district
court of Lincoln county approving and accepting the petition and
bond, nor any order obtained from said court requiring the clerk
thereof to forward to this court a copy of said record, The af-
fidavit upon this point states, among other things:

“That on account of there having been no session of said district court, nor
any judge thereof, In said Lincoln county, since said petition and bond were
filed therein, this defendant has not been able to present either said petition or
bond to said district court, or to any judge thereof, for the purpose of having
said petition and bond accepted as provided by law; that he caused a certified
copy of the record of said cause to be filed in this court on or about the 28th day
of March, 1898, only from an abundance of caution, and not because he believes
this, the circuit court of the United States, acquires thereby any jurisdiction
thereof, owing to the fact that the defendant has never had an opportunity to
and bhas never presented said petition or bond to said court for acceptance or
for its approval of the sureties on said bond, or to have it make the requisite order
that the clerk of said court forward to this court a copy of said record; that
said record which was filed in this court on the day last above mentioned is not
a complete or sufficient record, because it deoes not show that said distriet court
evertaccepted sald petition or bond, or ever ordered said record certified to this
court.”

The law is now well settled (although a few stray cases may be
found to the contrary) that, when a sufficient cause for removal is
made in the state court, its jurisdiction ends, and no order of
the state court for removal is necessary. In other words, upon the
filing of the petition for removal, accompanied by a proper bond,—
the suit being removable under the statute,—the jurisdiction of
the federal court immediately attaches in advance of the filing of
the copy of the record; and whether that court should retain juris-
diction is for it, and not for the state court, to determine.

In this case there were no objections made either to the sufficiency
of the petition, or of the bond, or to the sureties on the bond,
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If the case rested solely upon the facts, which are above quoted from
the ‘affidavit of counsel, this court Would be called- upon to deter-
mine whether such facts offered any excuse. As a.general rule,
1gnorance of the law. does not furnish any excuse for not comply-
ing with its provisions; but it is unnecessary. to pass upon that
question. It is sufficient to say that the affidavit does state other
facts which reasonably account for the delay in the present case,
viz.: That, on the day the petition and bond were filed in the state
court, the clerk of the district court “was directed to at once make
a certified copy of the record in said cause, and was told to hold
the same in readiness, so that he could at once forward the same
to this court whenever so directed; that on the 10th day of March,
1898, affiant telegraphed to said clerk to forward said certified copy
of said record to T. J. ‘Edwards, the clerk of this court at Carson
City, Nevada.” It is the duty of this court to guard with jealous
care against any abuse of the privilege of removing causes from
the state court for the mere purpose of securing a delay in the
trial of the case. But it does not affirmatively appear that the
failure to present the record in this court on the first day of the
March term was from any desire, intent, or purpose on the part
of defendant to hinder or delay the trial, or any other proceedings,
in this case. The application for removal was based upon statutory
grounds,, and appears to have been made in good faith. And,
inasmuch as the delay has not caused any injury or damage to the
plaintiff,—the question being within the discrétion of the court,—
I am of opinion that it ought not to be held, undér all the cir-
cumstances of this case, that the delay was so unreasonable or in-
excusable, under the principles announced in the ‘decided cases upon
this subject, as to justify remanding the cause. -
. The following authorities support the views herein expressed:
Removal Cases, 100: U. 8. 457, 472; Railroad Co. v. Mississippi,
102 U. 8. 135; Kern v. Huidekoper, 103 U. 8. 485, 491; Railroad
Co. v. Koontz, 104 U. 8, 5, 14; Steamship Co. v. Tugman, 106 U.
8. 118, 1 Sup. Ct. 58; Railway Co. v. McLean, 108 U. 8, 212, 216,
2 Sup Ct. 498; Kldder v. Featteau, 2 Fed. 616; Woolrldge v.
McKenna, 8 Fed 650, 666; Hall v. Brooks, 14 Fed 113; Rowell
v. Hill, 28 Fed. 433; Wllson v. Télegraph Co 34 Fed. 561 Lucker
v. Assurance Co., 66 Fed. 161; Pierce v. Corrlgan 77 Fed. 657
Lund v. Rallway Co., 78 Fed. 385 Jackson v. Imsurance Co,,
Woods, 413, Fed. Cas. No. 7,141; Dill. Rem. Causes (5th Ed) § 157.
Motion to remand denied.
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NUGENT v. PHILADELPHIA TRACTION CO.
(Circuit Court, E. D. Pennsylvania, May 31, 1898.)
No. 31.

CourTS—CONCURRENT JURISDICTION—CONCLUSIVENESS OF ADJUDICATION.
Where sults on the same cause of action aré pending simultaneously in
the state court and in the United States circuit court, a final judgment
entered in the former is binding on the latter.1

This was an action by one Nugent against the Philadelphia Trac-
tion Company. Plaintiff demurs to the plea.

Ingham & Newitt, for plaintiff.
.Thad. L. Vanderslice, for defendant.

BUTLER, District Judge. The plea sets out a good defense, and
the demurrer must be overruled, The judgment in the common pleas
is conclusive. If the suit there had terminated with the order of
reversal, there might be some question about its effect. The question
need not however be considered. The subsequent judgment entered
was a final disposition of the rights of the parties. I am not at
liberty to econsider the propriety of entering that judgment; the
question is not before me. The judgment is not here for review, and
cannot be disregarded; it must stand until reversed. The scope and
construction of the statute under which the court proceeded, and its
applicability to the facts, were matters for the consideration of that
court; and its judgment respecting them is conclusive. The suit
here did not oust the jurisdiction which had previously attached in
the common pleas. The two courts thereafter had concurrent au-
thority to proceed and dispose of the cause of litigation (if it was not
disposed of previously to the suit here), and a disposition of it by
either would conclude further proceeding by the other. The sitna-
tion is unlike that which arises in cases of removal, or appeal. The
plaintiff was at liberty to seek final judgment in either suit, and the
-defendant equally at liberty to invoke the aid of the court in either,
to that end. 'The defendant invoked and obtained such aid in the
state court. If the plaintiff had obtained permission to discontinue
the first suit, before commencing the second, the situation would be
different. Discontinuances are treated as if at the option of the
plaintiff alone, but they nevertheless rest upon an implied assent of
the court, and should not be allowed in any case after verdict, where
the object is to prolong the litigation. A discontinuance would not
have been allowed by the court in this case after the order of reversal.
It is sufficient that it was not allowed, however, and that the case re-
‘mained open to further action, as the court determined.

1 As to “Res Judicata as between Federal and State Courts,” see note to
Railroad Co. v. Morgan, 21 C. C. A. 480,



