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MASON v. NEW YORK STEAM-POWER CO. et aL

(Circuit Court, S. D. New York. May 19, 1898.)

,lURISDICTION OF CONTROVERSy-NONI\ESIDENT DEFENDANTS - MOTION TO SET
ASrDE SUBP<ENA AND SERVICE.
Where the court would have jurisdiction to decide the controversy as to

a nonresident defendant who cannot he compelled to litigate, If he should
waive his personal privilege and appear, a service of the subpcena upon
him must be set aside, on his motion, but the subpmna Itself will not be set
aside.

Arthur H. Masten, for complainant.
Stephen G. Clarke, for defendants Moore and others.
Roger Foster, for defendant Synnott.

LACOMBE, Circuit Judge. Defendants Moore and Synnott reside
in, and are inhabitants of, the state of New Jersey. Moore appar-
ently was served with the summons. He now moves to set aside such
service and to set aside the subp<:ena. Synnott apparently has not
been served. He moves to set aside the subprena. Complainant is a
citizen, inhabitant, and resident of Connecticut.
I am not satisfied that this action is within the provisions of sec-

tion 738, Rev. St. U. So The nonresident defendants, therefore, can-
not be constrained to litigate in this court, and for that reason the
service of the summons on Moore must be set aside. The right to
object to the jurisdiction of this court, however, is a purely personal
privilege of the nonresident defendants, which they, or either of
them, may waive. The court would have ample jurisdiction to decide
the controversy, so far as they were concerned, if they should decide
to waive their personal privilege and appear. For that reason, while
tlervice of the subprena upon them will be set aside, the motion to set
aside the subp<:ena itself as to them should be denied.
The other questions raised upon motion for receiver may best be

disposed of at final hearing; and, in view of the admissions as to
some of the irregularities charged in the bill, injunction may mean-
while be continued.

MERCANTILE TRUST & DEPOSIT CO. OF BALTIMORE, MD., et aI. v.
LOW et a1.

(Circuit Court of Appeals, Fourth Circuit. May 3, 1898.)

No. 236.
REORGANIZATION Oil' RAILROAD COMPANy-BONA. FIDE PURCHA.SER OF BOND

DEPOSITED.
Railroad bonds were deposited with a security company subject to the

order of a reorganization committee. 'l'he owners received certificates of
deposit therefor, stating the terms of the agreement, which did not prevent
the recovery of the bonds by the holder of the certificates, w1)ich were
made transferable by delivery. Afterwards many of such bondholders ap-
proved a plan of reorganization, and signed an agreement giving such com-
mittee full and unrestricted control of their bonds. Held, that one pur-
chasing such certificates, after the holder thereof had signed such subse-
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quent agreement, and who was aware of the terms thereof, could not re-
cover the bonds represented t1ieteby,' ',-

Appeal from theOircuit Court of the United States for the Dis-
t).'ict ,of Miuyland.
E. J. D. Cross, John Phelps, John K.Cowen (Hugh L. Bond, Jr.,

on prief), for,appellants.
JohnN. Steele (Charles Steele, on brief), for appellees.
Before GOFF, Circuit Judge, and BRAWLEY and PURNELL, Dis-

trict Judges.

GOFF, Circuit Judge. A. billin equity was filed in the circuit
court of the United States for the district of Maryland by C. Adolphe
Low, GeorgeF. Baker, and William E. Strong, citizens and residents
of the state of New York, against the Mercantile Trust & Deposit
Company of Baltimore, a corporation created by the laws of the
state of Maryland, and William ,H. Blackford, William H. Perot,
John H.Tompkins, Frank Redwood, Basil B. Gordon, and J. W.
Middendorf, citizens and residents of Maryland. The suit grows out
of the proceedings instituted in the circuit court of the United States
for the Eastern district of North Carolina by the Farmers' Loan &
Trust Company of New York, to foreclose a mortgage given to that
company, as trustee, by the Cape Fear & Yadkin Valley Railroad
Company, a corporation of the state of North Carolina. The mort-
gage was given to secure an issue of bonds to the amount of $10,000
per mile upon the railroad line and property of said company, as
fully described in the said conve;yance. The bonds were divided into
three series, "A," "B," "'0," each series a first lien on separate divi-
sions of the railroad, known as "A," "B," "'0," respectively, and a
second lien on the other two,subordinate to the series having the
first lien on those other divisions, respectively. The railroad com-
pany having defaulted in the payment of interest on said bonds, by
which the principal of the same became due and payable, the suit to
foreclose wa,s filed. The parties to this suit (excepting the Mercan-
tile Trust & Deposit Company) intervened in that proceeding, the ap-
pellants as the "Baltimore Committee," and the appellees as the "New
York Committee," of the bondholders, the former representing the
holders of all series of said bonds, and the latter the series A bond-
holders. In stich foreclosure proceedings, the New York committee
insisted that the railroad should be sold in separate divisions, so
that each' series of bonds might have its own portion thereof as
security; while the Baltimore committee claimed that the road should
be sold as an entirety, in order to preserve the property as a work-
ing unit, and that the proceeds of sale should be apportioned among
the various series of bonds, proportionately as their respective values
might be ascertained by the court.
In order to perfect a plan of reorganization, an agreement was

entered into on the 7th day of April, 1894, by a number of the hold-
ers of the first mortgage borids, by which the appellants were con-
stituted a reorganization committee, representing bonds of all the
series, with power to take such measures as they might deem proper



MERCANTILE TRUST &: DEPOSIT CO. V. LOW. 243

to secure the interests of the bondholders in the reorganization of
said railroad company.. Such committee was also authorized to pre-
pare a plan of reorganization and to act as a purchasing committee.
The bondholders subscribing to said agreement were to deposit their
bonds with either of the two depositaries mentioned in the agree-
ment,-the Farmers' Loan & Trust Company of New York and the
Mercantile Trust & Deposit Company of Baltimore. Under this
agreement a large number of bonds of each series were deposited
with the Mercantile Trust & Deposit Company of Baltimore, for
which certificates were issued in the usual form. It was set forth
in said certificates-which first described the bonds deposited-that
the bonds had been placed with said company subject to the terms
of the agreement mentioned, and to the order of the committee there-
in named, or a majority of them, and that the holder assented to the
agreement by receiving the certificate. Also it was stated in said
certificates that the holder was entitled to receive all the benefits
and advantages coming to the depositor under the agreement, and
that they were to be transferable by delivery to the purchaser there-
of. The plan of reorganization, when prepared, was to be submit-
ted to the bondholders, at a meeting to be called by the committee,
of which notice was to be duly given, and copies of the plan sent
to such holders, it being provided in the agreement that the plan
should be declared adopted, if approved by a majority of each series
of bonds.
The Baltimore committee prepared a plan of reorganization, dated

October 31, 1895, which was mailed to the various depositors and
holders of certificates, and shortly after a notice was sent to each
certificate holder, whose address was known' to the committee, ad-
vising him of the meeting of the bondholders to be held December
23, 1895, for the purpose of considering said plan and adopting or
rejecting the same. With the plan and bearing the same date (Oc-
tober 31, 1895) was an agreement, printed in due form, by which the
bondholders, or certificate holders, who signed the same, constituted
the committee so appointed under the agreement of April 7, 1894,
a reorganization committee, for the purpose of perfecting the agree-
ment and plan submitted with it. This agreement provided in what
manner persons could become parties thereto; it authorized the is-
suing of reorganization certificates in exchange for certificates is-
sued under the agreement of April 7, 1894; regulated the terms and
negotiability of the same; and set forth that the rights of the trans-
feree thereof should be subject to the conditions of said agreement.
The committee so appointed was given full and unrestricted power
over the bonds, stock certificates, and securities of the signers of
said agreement, and authorized to vote the same at any and all meet-
ings of stockholders, bondholders, or creditors. It was empowered
to make such changes. as might be deemed proper in the plan of re-
organization, and the signers of the agreement were to be bound by
such changed or modified plan. With this last-mentioned agreement,
which was dated October 31, 1895, the notice mentioned was sent
requesting those holding certificates under the agreement of April
7, 1894, to assent to the new agreement by signing the same, provided
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the owners approved of the plan. c . A large number of the bondhold·
ers did so assent, and returned the copies of the agreement, duly
signed by them, to the secretary of the committee.
Before the Baltimore committee had matured their plan of reor-

ganization, certain holders of the A bonds, who were not satisfied
with the then existing situation; entered into an agreement with the
appellees, the New York committee, by which certain rights relative
to the bonds held by them were given to said committee, and certain
duties, not essential to be now set forth, were imposed upon it.
It is quite evident that the New York committee was formed for

the express purpose of providing especially for the protection of series
A bonds, the intention being to secure for that purpose, if possible,
a sale of the railroad by divisions, thereby necessarily opposing the
plan of the Baltimore committee. On the 7th of November, 1895,
the New York committee caused an advertisement to be inserted in
certain of the Baltimore newspapers, in which it was set forth that
the plan of reorganization adopted by the Baltimore committee was
unsatisfactory; 1:hat better terms could be secured for the series A
and B bonds; and requesting holders of the same to withhold their
approval of the agreement sent them by the Baltimore committee
until the situation could be further investigated by the New York
committee. On the 12th of November, 1895, that committee pub-
lished in said papers a further notice, calling attention to the fact
that by the agreement of April 7, 1894, it was expressly provided
that, when a plan of reorganization had been prepared by the Bal-
timore committee, a meeting of all the certificate holders should be
called for the purpose of taking action upon the same; that no such
meeting had been called, but that the Baltimore committee was ask-
ing the certificate holders to sign a new agreement, and commit"them-
selves to a plan of reorganization, without having had the oppor-
tunity of considering the objections thereto that a meeting of such
holders would have afforded. This notice also requested the cer-
tificate holders not to sign the agreement presented by the Baltimore
committee, dated October 31, 1895, until such meeting should be
called and held.
The Baltimore committee called a meeting of the certificate hold-

ers, under the agreement of April 7, 1894, for the 23d of December,
1895. Such meeting was duly held, at which the Baltimore com-
mittee represented the following bonds: Class A, $366,000; class
B, $427,000; class C, $536,000. At this meeting the certificates held
by the New York committee were represented and voted against the
plan as prepared by the Baltimore committee. The vote cast was
as follows: For the plan of the Baltimore committee, A bonds 394,
B bonds 497, C bonds 638; for plan of the New York committee,
A bonds 595, B bonds 30, C bonds 15. As the plan of reorganiza-
tion prepared by the Baltimore committee did not receive a ma-
jority vote of the holders of certificates of each class of bonds, as
required by the agreement of April 7, 1894, the same was not adopt-
ed.
The appellees then made demand of the Mercantile Trust & Deposit

COmpany for the return of the bonds represented by the certificates
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held by them, offering at the same time to pay all assessments then
due on said bonds, as required by the agreement of April 7, 1894,
and claiming that the Baltimore committee had no further authority
or duties to perform under that agreement. The trust company de-
livered to the appellees all of the bonds represented by the certifi-
cates held by them, except those whose owners had signed the agree-
ment of October 31, 1895, and which had been acquired by the appel-
lees subsequent to such signing. This suit was then brought to com-
pel the delivery of such last-mentioned bonds to the appellees.
The court below entered a decree by which the Mercantile Trust

& Deposit Company was required to surrender to the appellees all
the bonds in controversy, provided the appellees returned to said
company the certificates representing the same theretofore issned
by it. From this decree this appeal is prosecuted.
The bonds in controversy were deposited with the trust company,

defendant below, under the agreement of April 7, 1894. The re-
fnsal to return them to the certificate holders was based upon the
provisions of the agreement of October 31, 1895. As to the owner-
ship of the bonds in suit, or the certificates representing them, there
is no dispute, and the controversy is as to which committee has the
right to vote and control the same pending the reorganization of
the railroad. By the agreement of April 7, 1894, it was provided that
if a majority of either class of bonds shoUld disapprove the plan to
be submitted, the same should not be adopted, and that the certifi-
cate holders should not be bound by it. Under that agreement, on
the failure of the plan of reorganization to receive a majority of
each series of bonds, there can be no doubt but that it was the duty
of the committee to return the bonds on the surrender of the cer-
tificates representing them. The question we now have to dispose
of depends upon and requires the construction of the agreement of
October 31, 1895. Under it, was it the duty of the Baltimore com-
mittee to return the bonds, if the plan indicated by the agreement
entered into should not be adopted? The nrovisions of the agree-
ments of April 7, 1894, and October 31, 1895, are not the same, and
the latter was evidently drawn to meet conditions not existing when
the former was proposed. It is disclosed by the testimony that the
New York committee-the appellees-was formed for the purpose
of preventing the adoption of the plan referred to in the agreement
of April 7, 1894. To accomplish this, certificates, under the agree-
ment by which the Baltimore committee was organized, represent-
ing $595,000 of bonds, were purchased by the New York committee,
or those representing it. In this connection, it is well to note the
fact that the certificates so purchased by the New York committee,
now in controversy, were bought in open market, after the holders
of the bonds represented by them had signed the agreement of Oc-
tober 31, 1895.
It is apparent that the plan of reorganization as presented with the

agreement of October 31, 1895, was prepared with the full realiza-
tion of the fact, subsequently disclosed, that the method originally
contemplated under the agreement of April 7, 1894, would not re-
ceive the approval of those holding certificates of series A bonds.
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The agreements are quite different, and clearly so, in order to meet
the changed, conditions in reference to the interests represented by
the different bonds. Under the agreement of October 31, 1895, the
Baltimore committee was given by those signing it absolute powe...
over the bonds deposited by power as the owners of the
same had prior to such signing. That committee held in the aggregate
over $1,500,000 of the bonds referred to in the agreement, and it
was authorized to reorganize the road in such manner as to best pro-
tect the interests holding the same. It was also authorized to be-
come a party to the foreclosure suit and to other suits, to bid for
the railroad and its property, to purchase the same, and to sell any
part thereof, to transfer the property to a new corporation, and to
apportion the securities of the same among the parties entitled there-
to. ,
The agreement of April 7, was a valid contract, and bound

the parties thereto. The agreement of October 31, 1895, was entirely
proper, binding the parties' signing it, and as to them changing the
terms of the contract of April' 7, 1894, in several particulars, not
now necessary to be set forth in detail. The agreement of April
1895, by which the appellees:were constituted a committee for

the purposes mentioned therein,'was regularly executed, and bound
the parties assenting to it. The owners of the bonds and certificates
so assenting had the right to adopt the course therein suggested, if
in their opinion their interests would be' best protected thereby. The
New York committee was, constituted under the agreement of April
6, 1895, which authorized those mentioned therein to act for the
bondholders who signed the same, and who deposited their bonds as
provided for therein. This entitled them, as such committee, to be
heard on all matters affecting the bonds so represented by them, and
in addition to their said fiduciary capacity, as holders of the certifi-
cates issued under the agreeIIlel1t' of April 7, 1894,-not affected by
the terms of the agreement of October 31, 1895,-the appellees were
entitled to be heard by the coutt below, in their effort to obtain pos-
session of the bonds referred'to iu'said certificates. We therefore find
no errol' in the ruling of the court below that the appellees, as a com-
mittee, were entitled to sile far the recovery of the possession of the
bonds represented by certificate'S issued by the defendant below;
The contention of the appellants in this particular is without merit.
Those who, after the agreement of April 7, 1894, purchased bonds

issued by the Yadkin Valley Railroad Oompany-especially the ap-
pellees-were aware that the same were in default; that a fore·
closure suit was pending; that'the bonds had been dishonored; and
therefore they took such title thereto as the transferror had therein.
Parsons 'V. Jackson, 99U. S. 434; Wood v. Deposit 00., 128 U.S.
416, 9 Sup. Ot. 131; White v. nailroad 00., 21 How. 575; Daniel,
Neg. Inst. §§ 1500, 1502, 1505; Arents v. Oom., 18 Grat. 773. In this
case, the purchaser of the certiftcates'represeIiting' the bonds would
take them sUbject to the terms of the agreements under which such
certifica'tes'were issued, rconcerning whicb it wasbis dnty to be fully
advised. The certificates issued under the agreement of April 7,
1894, were to be negotiable and transferable subject to the provi·
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sions of that agreement. Those provisions did not the re-
covery of the bonds described in the certificates, by such holders of
the latter as should present them, but the terms of the agreement of
October 31, 1895, did prevent it, so far as the bonds were concerned
whose owners had signed that contract. The evidence fully dis-
closes the fact that the appellees were aware that many of the hold-
ers of certificates issued under the agreement of April 7, 1894, had
signed the subsequent contract of October 31, 1895, and also that
they were fully advised as to the provisions of that agreement. The
agent of the appellees states that he was directed to purchase any
bonds concerning which he had not been advised that the owners
had assented to the agreement mentioned. It is impossible to es-
cape the conclusion that the appellees, or those representing them,
desired to purchase as many of the series A bonds as they could ob-
tain in the market, without their special attention being called to
what one of their agents refers to as "legal knowledge" of the fact
that the former owners of the same had "assented" to the terms of
the contract of October 31, 1895, by subscribing their names to the
same. That those who so represented the appellees intentionally re-
frained from ascertaining if the bonds purchased by them had as-
sented to and were bound by the trust created by the contract of
October 31, 1895, is clearly shown by the testimony. If they, in
fact, were without the legal information they speak of, the ignor-
ance was willful, and such conduct on their part involves the ap-
pellees in the bad faith that results from it, so far as the interests
of the appellants in the bonds so purchased are concerned.
The Baltimore committee was lawfully in possession of the bonds

in controversy, and the burden was on the parties demanding them
to show that they were bona fide purchasers. This, we conclude, in
the light of the evidence, the terms of the agreements, and the in-
tention and conduct of the parties, thev have failed to do.
We see no error in the action of the court below in overruling

appellants' exceptions to the testimony offered by the appellees, and
we do not find it necessary to dispose of the other matters suggested
by the assignments of error.
The decree appealed from will be reversed, and this cause will be

remanded, with instructions to enter a decree permitting the Mer-
cantile Trust & Deposit Company of Baltimore to retain the posses-
sion of the bonds of the Cape Fear & Yadkin Valley Railroad Com-
pany, now in controversy, described in the certificates issued by said
trust company, under the bondholders' agreement of April 7, 1894,
numbered 458 to 467, inclusive, and 974 to 978, inclusive; and as to
other matters, to dispose of the case as indicated by this opinion. Re·
versed.



248 87 REPORTER.

EISENMANN v. DELEMAR;S NEVADA GOLD-MIN. CO.
(Circuit Court, D. Nevada. April 23, 1898.)

No. 657.
1. REMOVAL OJ' CAUBES-DET,AY IN FILING RECORD.

Where a cause is removed from a state to a federal court, the mere fact
that the record is not filed in the federal court until after the first day of
the next term does not furnish sufficient ground for remanding the cause.
it not appearing that the delay was for the purpose of delaying the trial
or causing some other injury to the opposing party, and no inexcusable
neglect of duty on the part of counsel being shown. The court, however.
may. in its discretion, impose such conditions as may seem just and proper
under the circumstances.

a SAME-JURISDICTION OF FEDERAL CoURT.
Where a cause is removable under the statute, upon the filing of a petition

and .bond for removal, the jurisdiction of the federal court attaches at once,
In advance of the filing of a copy ot the record, and no order ot the state
court for removal Is necessary.

Benjamin Sanders and Torreyson & Summerfield, for plaintiff.
Henry Rives and J. R. Judge, for defendant.
HAWLEY, District Judge (orally). On the 16th day of Decem-

ber, 1897, the defendant filed its petition in the state district court of
Lincoln county, Nev., for the removal of this cause to the United
States circuit court for this district, upon the ground of diverse
citizenship. The plaintiff is a resident and citizen of Nevada. The
defendant is a corporation organized under and by virtue of the
laws of New Jers·ey. Accompanying this petition, the defendant
filed a bond for the filing of the record in the circuit court on the
fil'st day of the next term thereof, which was March 21, 1898. The
record was not filed in this COUl't until March 28th,-seven days
after the commencement of the term. Plaintiff moves to remand
the cause, on the ground that the record thereof was not filed in
this court on the first day of the March term. Undoubtedly, there
may be cases where the circumstances attending the delay of filing
the recol'd would justify the court, in the exel'cise of its discretion,
in remanding the case; as, fol' instance, where it clearly appeal's
that the failul'e to file the record on the first day of the term was
fol' the express purpose of procuring a delav in the trial of the
case, 01' causing some other injury or damage to the adverse party.
And it may be that inattention, ignorance, 01' othel' inexcusable
neglect of duty upon the part of, counsel might be shown to be of
such a character as to warrant such action to be taken. But the
mere fact that the record in present case was not filed in this
court on the first day of the March term does not furnish sufficient
gronnd for remanding the cause.
Under the law, this COUl't is not deprived of its jurisdiction by the

mere failure of the removing party to have the record here on the
first day of the term. The provision in the act requiring the record
to be filed in this court at that time is intended to aid the United
States courts in regulating the practice in removal cases so as to
prevent any injustice or unnecessary delay; and, if not strictly


