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A further discussion of the subject is unnecessary at this time,
and might lead to embarrassment hereafter,
For these reasons the decree must be reversed.

SCHREI et al. v. MORRIS et al.
(Clrcuit Court, N. D. Illinois. April 12, 1888))
No. 24,328,

PATENTS—INVERTION—REFRIGERATOR CRATES.
The Schrei patent, No. 547,185, for a refrigerator crate for use in shipping
perishable articles, construed, and leld void for want of novelty and inven-
tion. .

This was a suit in equity by William A. Schrei and Hiram Mills,
doing business as Schrei & Mills, against Nelson Morris, Frank E.
Vogel, Edward Morris, and Herbert N. Morris, co-partners as Nel-
son, Morris & Co., for alleged infringement of letters patent No.
547,185, issued October 1, 1895, to William A. Schrei. The inven-
tion is thus described in the specifications:

“This invention relates to certaln new and useful improvements in refrigerator
crates which are designed for use in shipping perishable products, the aim of
the invention being to produce a shipping box or crate, for the purpose described,
which will be simple in construction, which may be used in one shipment of
perishable goods, and then at its destination be destroyed, to save the expense
of its return to the shipper. A further object of the invention consists in the
provision of a water-tight cold-conducting separator between the perishable prod-
ucts contained in the box or crate and the ice receptacle above, the edges of
the separator overlapping the edges of the box, to prevent the water from the
welting ice entering the receptacle containing the products being transported.
To these ends, and to such others as the invention may pertain, the same con-
sists, further, in the novel construection, combination, and adaptation of the parts,
as will be hereinafter more fully defined in the appended claim. I clearly illus-
trate my invention in the accompanying drawings, which, with the letters of
reference marked thereon, form a part of this specification, and in which draw-
ings similar letters of reference indicate like parts throughout the several views,
fn which Fig. 1 is a perspective view of the crate closed in shape for shipment,
with overlapping frame for ice receptacle. Fig, 2 is a perspective view of the
crate closed in shape for shipment, with cleats for fastening ice receptacle to
box. Fig. 3 is a vertical longitudinal section through the crate, with overlapping
frame for ice receptacle. Fig. 4 is a vertical longitudinal section through the
crate, with cleats for fastening ice receptacle to box. Reference now being
had to the details of the drawings by letter, A designates the box or receptacle
designed to hold the perishable products to be transported, and on its under
side is provided with the cleats, B. D is a framework which is provided to
retain the ice, and is adapted to rest on the cleats, C, at each end of the box,
A, the ice resting on the sheet-iron or metallic cover, E, which has its ends bent
down over the ends of the box, so as to allow the water melting from the
ice to be conveyed off, and not allowed to enter the box containing the perish-
able products. F is a cover for the framework, D, and I8 designed to be nailed
or otherwise secured thereto. From the above it will be seen that the whole
purpose of the invention is to provide a simple, inexpensive refrigerator ship-
ping crate, which can be constructed so cheaply that it would not pay to return
the crate for a second shipping. The ice-retaining frames may be securely held
to the sides of the box or fastened by means of cleats, G, which are perpen-
dicularly secured at their upper ends to the outer corners of the ice-retaining
frame, the free ends of said cleats extending down over the meeting edges of
the frame, metallic cover, and box, and adapted to be secured to the said box .
by any suitable means, and the ice contained within its inclosing sides and on
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the-metaftic séparatar il cause:the .contents of the box. to- berkept cool by-the
natural tendency of atmosphere to settle, .In Figs, 1. and 3 of the drawings 1
have shown a slight medification In the form of, the erate. In this modified
form the vertical cleats,”G, at the“¢brners of the crate, are dispensed with, and
the upper portion of the crate is fitted down over the upper edges of the lower
portion, resting upon the horizontal strips, .C, as shown in the drawings.

“Having thus described my invention, what I claim to be new, and desire
to secure by letters patent, is: As an improved article of manufacture, a re-
frigerator shipping crate, ‘havingin'‘combination with the box, A, a metallic
plate, B, with its edges bent over the upper edges of said box, an inclosing
frame, D, adapted to rest on sald -metallic plate, the cleats, 'Q, secured at each
corner of said frame, and their free ends extended down over the meeting edges
of said frgme, plate, and box, and'of a cover, F, all substantiaily as shown and
describe P .
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Carter & Graves, for complainants.
Bond, Adams, Pickard & Jackson, for defendants.

SHOWALTER, Circuit Judge. I was under the impression at
the hearing of this case that the absorption of the water from the
melted ice by the wooden sides of the box, A, of the device, and
the process of evaporation therefrom, might distinguish the com-
bination in suit as something novel; but, on reading the expert tes-
timony, specification, and the claims, I am unable satisfactorily to
sustain the patent on this ground. The sides of the cover, E, are
bent over, according to the showing of the specification, merely to
run the water off. It is not a feature of the claim that the sides
of the box, A, are made of wood, nor in the specification does it
appear as part of the invention that the water must run down the
sides. The expert, moreover, who testified on complainants’ be-
half, seems to say that the measure of invention would be the same
regardless of the material made use of in the construction of the
box, A, whether of wood or of metal. In their printed argument
counsel for complainants have made a “summary of evidence” in
11 paragraphs. In no one of these ig the evaporation from the
wooden sides of the box, A, put forward as a clear and distinctive
quality of the patentee’s combination,—a something which would
and does in fact distinguish the same in mode of operation and re-
sult from prior devices. This feature, if it be really a feature at
all, is not even mentioned or suggested in the said summary of
evidence. It was, as I understand, a eommon practice in the art
of refrigeration to make a structure with a metal-lined compart-
ment above to hold the ice, and having drains to run off the water,
and a compartment below for the articles to be preserved. At all
events,—and if the evaporation at the sides is so far fanciful or
theoretical as to amount to nothing in the way of distinguishing the
complainants’ device,—such structures as that of Douglas or Col-
ton, for instance, seem to preclude the novelty of the combination
in suit, The combination in suit specifies a metallic cover, E.
Aside from this requirement, two equivalent methods of structure
are shown in the specification. In one the cover, F, telescopes, as
an ordinary box cover would, over the sides of the box, A, and rests
on cleats. This cover is nailed or otherwise secured to the box,
A. The function of the metallic cover, E, is to hold the ice and
run the water off at the sides. How far it shall extend over the
gides, provided it keeps the water from the interior of the box, A,
seems to be a matter of no consequence. If the claim be construed
with reference to the method of construction last above referred to,
as put forth in the specification, then all the elements are found in
the Douglas device. This, upon the assumption that the shape of
the struciure, whether rectangular or cylindrical, and the material,
other than that of the metallic cover, E, out of which it is made,
are not essential to the invention. I think the bill must be dis-
missed for want of equity.
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HOE et al v. SCOTT.!
(Cireult Court, D. New Jersey. March 19, 1898.)

1. MasTERS IN CHANCERY—DUTIES AND PoWERS—REVIEW BY COURT,

When a cause is referred to a master to take an account of profits or dam-
ages, it is his duty to pass upon all the questions of procedure arising before
him. His action is subject to review only when he has completed his labors,
and filed his report; and the court will not, in the meantime, on the appli-
cation of .a party, give him dlrections pot to take evidence in relation to a
particular matter.

2. PATENT SUITs—PROFITS AND DAMAGES—MASTER'S REPORT.

Profits and damages should be computed by the master as nearly as may
be to the time of filing his report. If defendant has changed his machine so
as to differ from that decreed by the court to infringe, the master must,
in the first instance, determine whether the new form is also an infringe-
ment; but he is bound by the terms of the decree, and is, therefore, limited
to the inquiry whether the new machines are substantially similar to the
ones adjudged to infringe.

B. F. Lee and Wm. H. L. Lee, for the motion,
H. M. Phelps, opposed. ’

KIRKPATRICK, District Judge. Upon a final hearing in this
cause the defendant was adjudged to haveinfringed the complainants’
patent, and an interlocutory decree was entered referring it to a mas-
ter to ascertain and take and settle the account of the gains and prof-
its, and to assess the damages, and to report thereon. See 65 Fed.
606, and 17 C. C. A. 410, 70 Fed. 781. The complainants are under-
taking to prove the number of infringing machines made and sold by
the defendant, and the amount of profits realized by defendant by the
use of infringing devices. In the progress of the investigation the
inquiry is sought to be extended to the manufacture of machines con-
taining, as the complainants insist, their patented devices which have
been adjudicated to be valid, and infringed by the defendant, but
which the defendant claims are not within the decision of the court.
The application now is that the court shall give its directions to the
master to refuse to take evidence concerning any machines which the
defendant may claim to be noninfringing machines until the court has
had the opportunity to determine the question whether they be in-
fringers or not. This does not seem to me to be in accordance with
precedent or proper practice. The court appoints the master with
special reference to his fitness to perform the duties imposed upon
him. He is the court’s representative, and it is his duty to pass upon
‘all the questions of procedure as they come before him. His action
is subject to review of the court, but it must be only when he has
concluded his labors, and the court has before it all the data upon
which his conclusions are founded. The duty of the master is to hear
the parties fully, “directing the-mode in which the matters requiring
evidence shall be proved before him,” as provided for in the seventy-
seventh rule in equity. It is necessary that he should be given the
power to avoid delays and confusion, and to relieve the court of the
necessity of passing upon the materiality of every disputed question
as it may arise in the progress of the hearing. Errors made by the

1 For copy of order entered May 20, 1898, see 87 Fed. 1007,




