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bond. .. The assurances of these officers that the transaction was a
bank matter, in which the cashier was merely the representative
oftbe.bank, and that he had done nothing whatev.er tosubject him-
self and his sureties to any liability on his bond, were statements
upon which these sureties clearly had a right to rely; and they
offered this testimony for the purpose of showing that they did rely
upon them, and by reason thereof.were lulled into inactivity at a
time when prompt action might have averted loss. The judgment
of the circuit court must be reversed, and the case remanded, with
directions to grant a new trial.

SOHIFFER et aI. v. TRUSTEES OF COLUMBIA COLLEGE IN CITY OF
NEW YORK.

(Circuit Court, S. D. New York. May 7, 1898.)
1. LUBILITY OF STOCKHOLDER-ENFORCEMENT-PLEADING.

In an action at law to enforce the Individual liability of a stockholder
In a Kansas corporation, an allegation in the answer that defendant "Is
not, and never was, a stockholder" in the corporation, Is surplusage, as it
is necessary to a recovery that plaintiff allege and prove defendant's own-
ership of the stock.

2. OF LIMITA'rIONS-WHAT LAW GOVERNS.
The Kansas statute of limitations does not apply to an action brought

In New York to enforce the individual liability of a stockholder In a
Kansas corporation.

This was an action at law by Abe Scbiffer and LW. Schiffer, part-
ners under the name of tbe Bank of Alamosa, against tbe trustees of
Columbia College in the city of New York, to enforce the individual
liability of the defendants as stockholders in a Kansas corporation.
The case was heard on demurrer to two paragraphs of the answer.
Keatinge,.Halradt & Miller, for complainants.
John McL. Nash, for defendant.

LACOMBE, Circuit Judge. This is an action at law to enforce tbe
individual liability of a stockholder in a corporation created under the
statutes of the state of Kansas. The provisions of the constitution
and the laws of that state creating such liability are set forth in full in
Whitman v. Bank, 28 C. C. A. 404, 83 Fed. 288, where the court of ap-
peals in this circuit held that the liability thus cI'eated was con-
tractual, and could be enforced in tbis court against a resident of this
district.
Plaintiffsdem.ur to the eighth paragraph of the answer, which

avers in defense that defendant "is not, and never was, a stockholder
in t):le Kansas corporation." It is unnecessary to discuss the effect
of such nonownership. The averment is not, In any logical sense,
a defense to the claim set forth in the complaint. If it be essential
to the plaintiffs' recovery to show that defendant is or was such
stockholder, then, failing to aver and prove that fact, they will fail
to make out any claim at all. The averment in the eighth paragraph
is surplusage, 'and might have been .stricken out on motion. To dis-
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cuss the merits of the controversy upon a superflpous averment
would seem to be itself superfluous. . .
Plaintiffs demur to the nip,th paragraph of the answer, which S€ts

up a statute of limitations of the state of Kansas touching demands
against decedents' estates. The liability of the stockholder being
contractual and transitory, the limitation of time within which such
liability shall be enforced against a person sued thereon is a matter to
be determined by the laws of the state in which the action is brought.
The demurrer to the ninth paragraph is sustained, and plaintiffs

given leave to withdraw the demurrer to the eighth paragraph within
five days. If not thus withdrawn, it will be overruled.

SHEAHAN v. NATIONAL S. S. CO.
(CircuIt Court or Appeals, Second Circuit. March 10, 1898.)

No. 87.
PRINCIPAL AND AGENT-DISCHARGE OF AGENT-NoTICE.

A contract of employment as agent, to sell on commission, may be ter-
minated by the principal at any time without notice, In the absence or an
express provision requiring it.

In Error to the Circuit Court of the United States for the South-
ern District of New York.
This was an action at law by Patrick Sheahan against the Na-

tional Steamship Company to recover damages for breach of con-
tract. The judgment below was for defendant, and plaintiff sued
out this writ of error.
W. F. Randel, for plaintiff in error.
J. Parker Kirlin, for defendant in error.
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

PER CURIAM. This is an action to recover damages for breach
of contract. The plaintiff was the sole witness, and the only con·
tract with defendant which his testimony tended to establish was
one made in 1867, whereby defendant employed him as its agent
to sell tickets on commission, with no limitation as to time or
provision requiring notice of termination. After he had continued
in such employment about nine years, defendant abruptly termi-
nated the contract. In the absence of any provision requiring no-
tice as a condition precedent to termination, or of any clause fixing
a term of employment, defendant was entitled to dismiss its agent
at pleasure, without thereby giving plaintiff a cause of action for
damages sustained by reason of such discharge. The judgment of
the circuit court is affirmed.


