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tion in this connection. What is said in the opinion of the court
at pages 271 and 272, 149 U. 8., and page 837, 13 Sup. Ct., indicates,
we think, that it was assumed that, except under special circumstan-
ces, the acceptance by the vendee of the subject of purchase and
sale relieves the vendor from liability to a stranger for any injury
resulting to him from negligent construction of the thing sold. See,
also, Goodlander Mill Co. v. Standard 0il Co., 11 C. C. A. 253, 63 Fed.
400. There are cases which may seem to qualify the principle which
we have discussed, but which are quite consistent with it, and which,
as is pointed out in Curtin v. Somerset, supra, have no application to
such an one as that with which we are now concerned. They decide that
one who deals with a thing which is inherently very dangerous, in-
volving “death or great bodily harm to some person, as the natural
and almost inevitable consequence” of lack of care, owes to the public
at large the duty of extreme caution. Such a case is Thomus v. Win-
chester, 6 N.'Y. 397, which in England has been thought to go too
far. Brett, M. R., in Heaven v. Pender, supra. But it is hard to
see in what respect it goes further than Dixon v. Bell, 5 Maule & S.
198, which was cited as a strong case, and apparently with hesitat-
ing acceptance, in Longmeid v. Holiday, 6 Exch. 761, where it was
rightly held that, as lamps are not in their nature explosive, lia-
bility for sale, without fraud, of an ill-made lamp, which exploded
in use, is contractual only, and therefore does not extend to any per-
son who could not sue on the contraet, or on a warranty therein ex-
pressed or implied. See Pol. Torts, p. 440. In our opinion, Thomas
v. Winchester was rightly decided; but that case, and the others
which follow its lead, do not at all conflict with our present judg-
ment., The article here in question is not, like a poisonous drug,
which was the harmful agent in Thomas v. Winchester, inherently
dangerous, but is, like the lamp in Longmeid v. Holiday, not in its
nature hazardous. The circuit court did not err in refusing to strike
off the compulsory nonsuit which it had entered, and therefore the
judgment is affirmed.

MECHANICS’ SAV. BANK v. FIDELITY INSURANCE, TRUST & SAFE-
DEPOSIT CO.

(Circuit Court, E. D. Pennsylvania. May 7, 1898,)
No. 58.

1. INDIVIDUAL LIABILITY OF STOCKHOLDER — KANsAS STATUTE — REMEDY OF
CREDITOR.

Const. Kan. art. 12, § 2, provides that dues from corporations shall be
secured by individual liability of the stockholders to an additional amount
equal to the stock owned by each stockholder. Comp. Laws Kan. p. 221,
§ 32, provides that, if no property of a corporation can be found upon
which an execution can be levied, the court in which the action or proceed-
ing shall have been brought may, upon motion, after reasonable notice,
order execution against any stockholder for an amount equal to his stock
and the amount unpaid thereon, or the execution plaintiff may proceed
by action to charge the stockholders with the amount of his judgment.
Held, that an action at law by a single judgment creditor lies against a
single stockholder to enforce such liability.
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2. SaME—FOR THE INDEBTEDNESS OR.T0 THE CREDITOR—RIGHT TO ENFORCE.
. Where the liability of a stockholder is directly to the creditor, and not
simply for the indebtedness of the corporation, the right to enforce it is
in the creditor, and not in'the corporation or its receiver, .
8. BAME~DEATH OF STOCKHOLDEKR—LI1ABILITY OF ESTATE. - .
- The,contingent liability -of .g stockholder to creditors of a Kansas corpo-
ration does not abate upon his déath, and, upon the bappening of the event
Wh%;:h renders the liability ‘absolute, his estate becomes chargeable there-
with. S e
4. BaME—ACTION 10 ENroRCE—INDEBTEDNESS OF CORPORATION TO STOOK-
HOLDER—SET-OFP. e
In an: action against a.stockheolder of an insolvent Kansas corporation
to enforce his stock liability, he cannot set off against such liability an
unmatured indebtedness of ‘the corporation to himself,

This was an action at law by the Mechanics’ Savings Bank, a
Rhode Island corporation, against the Fidelity Insurance, Trust &
Safe-Deposit Company, a Pennsylvania corporation, as administra-
tor d. b. n. ¢. t. a. of the estate of John G. Reading, deceased. Read-
ing was a stockholder in the Davidson Investment Company, a cor-
poration organized under the laws of Kansas, and the suit was
brought to enforce the stock liability of his estate under the Kan-
sas laws. Verdict was given for defendant, and the case is now
heard on plaintiff’s motion for a new trial.

Russell Duane, for plaintiff.
Richard C. Dale, for defendant.

DALLAS, Circuit Judge. Section 2 of article 12 of the constitu-
tion of the state of Kansas is as follows: ‘ ‘

“Dues from corporations shall be secured by individual liability of the stock-
holders to an additional amount equal to the stock owned by each stockholder?
and such other means as shall be provided by law; but such individual liabilities
shall not apply to railroad corporations, nor corporations, for religious or char-
itable purposes.” ) ‘

- Chapter 23, p. 221, of the Compiled Laws of Kansas comprises the
following: - ‘

“Sec. 32. If any execution shall have been- issued against the property or ef-
fects of a corporation except a railway or a religious or charitable corporation,
and there cannot be found any property whereon to levy such execution, then
execution may be issued against any of the stockliolders, to an extent equal
in amount to the amount of stock by him or her owned, together with any
amount unpaid thereon; but no execution shall issue against any stockholder,
e~cept upon an order of the court in which the action, sult or other proceeding
shall have been brought or instituted, made upon motion in open court, after
reasonable notice in writing to the person or persons sought to be charged; and,
upon such motion, such court may order execution to issue accordingly; or the
plaintiff in the execution may proceed by action to charge the stockholders with
the amount of his judgment.”

The plaintiff, having obtained a judgment in a court of the state
of Kansas against the Davidson Investment Company, a corpora-
tion of that state, upon which execution was issued, and return
made that no property could be found whereon to levy, brought
this action to enforce the wstockholders’ liability averred to have
devolved upon the defendant under the above constitutional and
statutory. provisions. The principal question in the case is: Does
an action at law by a single judgment creditor lie against a single
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stockholder by virtue of these provisions? This question is, in my
opinion, simply and solely one of comstruction. If the liability
created is not to the creditors, but for the indebtedness, such an ac-
tion cannot be upheld; but, if the liability created be directly to
the creditor, it must be. While in Patterson v. Lynde, 106 U. 8. 519,
1 Sup. Ct. 432, the supreme court, referring to this distinetion, has
held that an action of this kind is not maintainable under a provi-
sion of the constitution of Oregon that “the stockholders of all cor-
porations and joint-stock companies shall be liable for the indebt-
edness of said corporation to the amount of their stock subscribed
and unpaid, and no more” (article 12, § 3), that court has also de-
cided, in Flash v, Conn, 109 U. 8. 371, 3 Sup. Ct. 263, that an in-
dividual creditor can sustain a suit at law against a single stock-
holder where the statute by which the stockholder’s liability was
created is in these terms: “All the stockholders of every company
shall be severally and individually liable to the creditors of the
company to an amount equal to the amount of stock held by them
respectively.” ' In each of these cases, it will be observed, the lan-
guage for consideration was free from ambiguity, and was, in the
one case and in the other, so plainly different as necessarily to lead
to the difference in decision which resulted. Unfortunately, the
meaning of the provisions with which this court is now required
to deal is not so clearly obvious. The Kansas constitution does
not define the liability which it imposes, nor direct how that lia-
bility shall be enforced. It seems to have been contemplated that
this omission would be met by legislation, and, accordingly, there
was enacted the statutory provision which is copied at the head of
this opinion. Neither does that enactment expressly describe the
nature of the stockholders’ liability, but in prescribing the manner
of its enforcement it does, I think, clearly disclose that the liability
created was to constitute an obligation directly to creditors, and
not one to be enforced by or through the corporation itself. The
remedy provided is twofold and alternative. A plaintiff who has
obtained a judgment against an insolvent corporation may either
issue execution against any of the stockholders, or he may proceed
by action to charge them with the amount of his judgment. In
either case the plaintiff, not the corporatlon is to be the actor,
and in each the proceeding authorized is one in which stockholders
only are to be defendants. As was said in Howell v. Manglesdorf,
33 Kan. 194, 5 Pac. 759, “The proceeding against the stockholder,
whatever remedy may be employed, is an independent one;” and,
as was also indicated in that case, the purpose of the final clause
of this section was to give to a cred1tor of an insolvent corpora-
tion a remedy against stockholders residing in a state other than
Kansas, which should be substantially the same as that which
was prov1ded by the first part of the section, but which could be
made effective only against stockholders subJect to the jurisdic-
“tion of the courts of that state. As respects both classes of stock-
holders the liability was intended to be the same, and a double
remedy was supplied only for the purpose of assuring means for
“the enforcement of that liability in all cases. The proceeding by
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action, it has beer held, may be, brought by a single creditor
against a single’ stmkholder, and s transifory. This appears to
have been settled by the decisions. of the supreme court of Kan-
sas. It is objected that upon’ these points these decisions were
obiter dicta, and not authoritative; but they appear to have re-
‘ceived full consideration by the Kansas court, and its opinion is
at least entitled to great weight,  Bank v. Whltman, 76 Fed. 697.
1f, however, I entertained a doubt as to the propriety of follow-
ing that court, I would feel constrained to do so, because its views
have been acqmesced in and adopted by several of the federal
courts. Howell v. Manglesdorf, supra; Bank v. Rindge, 57 Fed.
279; Rhodes v. Bank, 13 C. C. A. 612, 66 Fed. 512; McVickar v.
Jones, 70 Fed. 754; Bank v. Whitman, 76 Fed. 697, and, in error,
sub nom., Whitman v. Bank, 28 C. C. A. 404, 83 Fed. 288. The case
of Ball v. Reese (Kan. Sup.) 50 Pac. 875, has been referred to as
showing that the proceeding should be in equity, and against stock-
holders generally. The report is very meager; it contains noth-
ing but the opinion of the court. It does, however, appear that
there were several stockholders included in that proceeding; but I
am informed by plaintiff's counsel that he has examined a certified
copy of the record, which shows that the motions as to the stock-
holders were “by consent of all parties * * * cousolidated
and considered as one action, consolidated and tried as one case”
It need hardly be said that in dealing with the cases before it in
pursuance of the agreement thus indicated the court decided noth-
ing whatever as to whether, in the absence of such an arrange-
ment, the joinder of several stockholders as defendants would have
been necessary or even proper. It follows, I think, from what has
been already said, that the fact that a receiver of the Davidson
Investment Company was appointed on March 30, 1893, is imma-
terial. Sterne v. Atherton (Kan. App.) 51 Pac. 791. If, as has been
seen, the liability in question is directly from the stockholder to
the creditor, the creditor only, and not the corporation, or its re-
-ceiver, is the person entitled to enforce it. The claim is not an
asset of the corporation, and therefore the receiver could not sue
for its recovery.

John G. Reading was the owner of the shares in question at the
_time of his death. He died before the plaintiff’s judgment against
“the corporation was obtained. After Reading’s death, the certifi-
cates for these shares were taken into the possession of the de-
fendant, as administrator of his estate, but they still stand in the
name of John G. Reading. The defendant contends that, under
these circumstances, even if an action such as this might have been
maintained against John G. Reading if he were still living, it ean-
not be maintained against his legal representatives. I have ex-
-amined the authorities cited to maintain this proposition, but am
unable to perceive that they support it. In my opinion, the con-
tingent liability incurred by Reading when he became a stockhold-
-er did not abate upon hig'death, but survived; and that, upon the
- happening of the event. which rendered that liability absolute, his
estate became chargeable therewith. White’s Ex’rs v. Com., 39
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Pa. St. 167; Stumpf’s Appeal, 116 Pa. St. 33, 8 Atl. 866; Bailey v.
Hollister, 26 N. Y. 116; Chase v. Lord, 77 N. Y. 1; Richmond v.
Irons, 121 U. 8. 27, 7 Sup. Ct. 788.

Defendant, as administrator of the estate of John G. Reading,
holds bonds of the Davidson Investment Company to the aggregate
principal amount of $15,000. The indebtedness evidenced by these
bonds it seeks to set off in this action. I am of opinion that this
cannot be done. The bonds will not be due until 1899. Therefore
the proposal is to set off against a matured liability an indebtedness
which is not now demandable, unless, as is contended, the defendant,
by accepting a part payment of §19 on each bond, elected to treat the
principal of the bonds as presently due. But I cannot aequiesce in
this contention. When the payment relied upon was made and ac-
cepted, there was interest due to an amount greater than the sum of
such payment. Therefore, to interest, and not to principal, that pay-
ment must be applied. Moreover, the debt sought to be set off is
not that of the plaintiff, but of the Davidson Investment Company,
and consequently cannot be asserted against the former. The de-
fendant, who, of course, could not maintain an action against the
plaintiff for its recovery, ig not entitled, by setting it up as a coun-
terclaim, to compel it to effect its liquidation. I have carefully
examined the case of Musrrave v. Association, 49 Paec. 338, but the
action of the court of appeals of Kansas in that case does not shake
my confidence in the views I have expressed. The third paragraph
of the syllabus, which is stated to have been prepared by the court,
is in these words:

“Where the stockholder against whom proceedings are had to enforce the
payment of his stock liability is himself a creditor of the Insolvent corporation,

he will be allowed, in equity, to plead the indebtedness of the corporation to him-
self as a set-off against his liability to other creditors.”

I understand that in Kansas equitable defenses may be inter-
posed in all cases; and the opinion of the majority of the court
indicates, in accordance with the statement in the syllabus, that
the view entertained in this case was that a stockholder had an
equitable right to appropriate his individual liability to the sat-
isfaction of an indebtedness of the corporation to himself; in oth-
er words, the defense was sustained as an equitable one; but upon
the common-law side of a court of the United States this may not
be done. Aside from this, however, the judgment in Musgrave v.
Association is one which I am not called upon to follow. It does
not accord with my understanding of the law. It was not founded
upon a construction of the constitution or of a statute of Kansas,
or upon any principle of law which is peculiar to that state. The
decision was not a unanimous one, and the court by which it was
rendered is not a court of last resort. The plaintiff’s motion for a
new trial is granted.
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CALIFORNIA BAV. BANK OF SAN DIEGO v. AMERICAN SURETY CO. OF
NEW YORK.

(Circuit Court, S. D. California. April 18, 1898)
* No. 708,

1. FIDELITY INSURANCE—CLAIM OF Loss—LIMITATION.

A condition in a fidelity insurance bond that any clalm thereunder
shall be ‘made as soon as practicable after discovery of the loss, and with.
in six months after the expiration of the bond, is a material stipulation,
and a condition precedent to recovery thereon.

2. SAME, )

The fact that an insurer in a bond of fidelity Insurance has actual knowl-
eflge of a loss does not exéuse the insured from giving notice thereof
within the time prescribed by the conditions of the bond.r

This was an action by the California Savings Bank of San Diego
against the American Surety Company of New York upon a bond
of mdemmty insurance. The case was heard on a demurrer to
the amended complaint..

McDonald & McDonald and D. C. Colher, Jr., for plaintiff,
“Allen & Flint, for defendant.

WELLBORN, District Judge. A demurrer to the complaint in
this action was sustained October 18, 1897. = Thereafter, by leave
of the court, the plaintiff filed certain amendments, and the present
hearing is on a demurrer to the complamt as thus amended. The
general nature of the action is shown in the followmg extract from
my opinion on the former demurrer:

“This action is upon two bonds, each of whlch obligates the defendant,
subject to certain provisions, to reimburse any loss sustained by plaintiff
through the fraud or dishonesty of the employés therein named; the em-
ployé named in one bond being John W, Collins, plaintiff's vice pres1dent and
in the other Frederick 1. Hill, plaintiff's C‘lShleI‘ The amounts sued for are
$18,000 on one of the bonds (that of Collins), and $15,00¢ on the other, making
a total of $33,000. There+aré three counts in'the complaint. The first and
second counts are based, respectively, on said bonds, while the third count
is virtually a union of the causes of action set forth in the two preceding
counts. A demurrer on numerous grounds has been interposed to each count.
As the three counts are identical; except as to amounts and names of employés, it
will only be necessary to particularly notice the first one.” 82 Fed. 866.

The bond sued on in said ﬁrst count contains, among other pro-
visions, the following:

“Now, therefore, in cons1deratlon of the sum of ninety dollars lawful money
of the United States of America, in hand pald to the company as premium
for the term of ‘twelve months ending on the first day ‘of July, one thousand
eight hundred and ninety-two, :at 12 o'clock noon, it is hereby declared and
agreed: That, subject to-the provisions herein contained, the company
shall, within three montbs next after notice, accompanied by satisfactory
proof of a loss as hereinafter mentioned, has been given to the commpany,
make good and reimburse to the employer all and any pecuniary loss sus-
tained by the employer of moneys, securities, or other personal property in
the possession of the employé, or for the possession of which he is responsible,

1 As to fidelity insurance generally, and requirements as to notice of loss, see
note to Indemnity Co. v. Wood, 19 C, C. A, 273,



