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passed to the connecting carrier. In Mt. Vernon Co. v. Alabama .
G. 8. R. Co., 92 Ala. 296, 8 South. 687, the place of junction between
the connecting carriers was Attalla, The car in question was laden
with cotton brought to Attalla over defendant’s road, and there
placed by defendant’s servants on a side track belonging to the con-
necting carrier, whence the latter was expected to move it on to-
wards the place of ultimate destination. No notice of this was given
to the connecting carrier, and the car while so placed was destroyed
by fire. Defendant undertook unsuccessfully to prove that, by a
course of dealing between itself and the connecting carrier, the latter
was accustomed to receive on said side track, and haul over its rails
to the Chattanooga Compress, cars laden with cotton, and there await
the waybill, or ultimate shipping directions. The court was evident-
ly of opinion that, if the car in question had been so taken and hauled
to the Chattanooga Compress, it would have been delivered, but sug-
gested that such a course of dealing would have been tantamount
to a shipping direction to the connecting carrier to haul the car as
far, at least, as the Chattanooga Compress. So in the case at bar the
terminal association knew that each of the cars in controversy was
to be hauled over its own rails, in any case, as far as to the place of
loss. For that much of the transit over the rails of the terminal as-
gociation no special shipping directions were needed; and whether
that company received, before or after the haul to the place of loss,
the waybill indicating the ultimate destination of the car, was, on
its peculiar method of business, and course of dealing with appellant,
an immaterial matter. From the ruling of this court that appellant
must be held for the loss of the car numbered 1,004, consigned to
Birmingham, I dissent. I concur in the conclusion that the decree
against appellant as to the barley and the destroyed cars be reversed.

1t is ordered by the court that the decree in case 454 be affirmed,
and that the decrees in the other cases. numbered 442, 452, and 453,
in favor, respectively, of the Chicago, Milwaukee & St. Paul Rail-
way Company, Jacob Rau, and the Huntting Elevator Company, be
reversed, and the causes remanded, with direction in each case to
dismiss the petition,

SMITH et al. v. TAGGART.
(Circult Court of Appeals, Kighth Circuit. March 21, 1808)
No. 992 '

1. MuTuAL BENEFIT ASSOCIATION—INSOLVENCY —SEVERAL RECEIVERS-—CONFLICT
OF JURISDICTION. ‘ :

A mutual benefit assoclation, which was engaged in coliécting money
in small monthly installments from its members, who ‘resided in many
different states, and in investing the same for their joint benefit for future
distribution, became insolvent before the period of distribution arrived;
and in a proceeding to liquidate its affairs, which was commenced in New
Hampshire, where the association was incorporated, a statutory assignee
of its property and assets was duly appointed. In a proceeding subse-
quently begun in Colorado against the association, a receiver of. its ef-
fects there located was. appointed; and in such proceeding the -New
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Hampshire assignee intervened, and prayed that the Colorado assets might
be transmitted to him for equal distribution among all the members of
the association. Held that, from the nature of the association, a contract
should be implied among its members, that, in the event of the insolvency
of the association, all its assets, after debts due to nonmembers were paid.
should be divided ratably among the members according to the several
contributions to the common fund, without reference to their place of
residence,
2. SAME—DISTRIBUTION OF ASSETS.

That the relation existing between the members of such association was
different from that existing between the creditors of a decedent, and that
the rule in force in some states, requiring the creditors of a decedent
there residing to be paid in full out of the assets found in such states be-
fore transmitting them to the domiciliary administrator, was not ap-
plicable to the case in hand.

8. SamE, .

That, without reference to their place of residence, all members of the
associatlon were entitled to participate ratably in the distribution of its
assets according to their several contributions to the capital of the asso-
ciation. .

4. BaME—TRANSMISSION OF ASSETS.

That, for the purpose of making such distribution, all the assets should
be placed within the control of a single court, and that comity required
such distribution to be made by the New Hampshire court, where the first
proceeding to liguidate the affairs of the association was instituted.

5. SAME.

That a court of equity sitting in Colorado, and having charge of assets
there located, eould lawfully direet its receiver to transmit the same to
the New Hampshire assignee.

Appeal from the Circuit Court of the United States for the Dis-
trict of Colorado.

The Granite State Provident Association (hereafter termed the “Associatlon’)
is a corporation organized under the laws of New Hampshire, having its prin-
cipal office at Manchester, in that state, for the purpose of doing an investment
and loan business. It was quite a large concern, and, while it was doing busi-
ness, it established agencies In about 20 states in the Union; among others, in
the state of Colorado. The business of the Association was transacted by col-
lecting money from its members in many small installments, for a considerable
tlme, under & promise to return a greater amount at a time designated in the
future. Its charter provided that it should carry on business ‘‘solely on the
mutual plan.” The manner in which its business was actually transacted was
as follows: A person subseribed for stock in the Association, each share hav-
ing a par value of $200. He paid to the Association $1 per month per share
until the stock became worth par, or matured. These payments of $1 per
month per share, with the accretions thereto and profits, it was estimated,
would make the shares worth $200 at the expiration of 8 years, or 96 months.
Such was the inducement held out in the prospectus of the company to induce
persons to become members of the Association or shareholders. There were
two classes of members in the Association: First, those who made use of
their membership as a means of borrowing money; and, second, those who sim-
ply invested in the stock as a means of making a profit upon small savings.
By far the greater number of the members belonged to the latter class. All
dues to the Association were made payable at the home office In the city of
Manchester, N. H., and it was agreed that the construction of all contracts of
membership with the Association should be governed by the laws of New Hamp-
shire. In March, 1896, the bank commissioners of New Hampshire filed a peti-
tion in the supreme court of that state, in accordance with a law of the state,
alleging that they had made an examination of the affairs of the Association,
and that the publie safety, in their judgment, required that it should suspend
business, and that its affairs should be liquidated and wound up. The supreme
court of New Hampshire, on such petition, appointed David A. Taggart, the
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appellee, statutory assignee of the Association; his powers and duties belng such
as are usually devolved upon a receiver appointed by a court to liquidate the
affairs of an insolvent corporation. Subsequently, two stockholders of the As-
sociation, who resided in the state of Colorado, filed a bill in the district court
of Pueblo county, Colo,, praying for the appointment of a recelver in the latter
state. In compliance with such application, the district court of Pueblo county
appointed Albert L. Murray as receiver of the Association for ihe state of Colo-
rado, and the appointee is still acting in that capacity. Subsequently, by
direction of the supreme court of New Hampshire, it was ordered that Taggart,
the statutory assignee, transmit and turn over to the Colorado receiver, and to
the local receivers who might be appointed in other states, the choses in action
in his possession that were secured by property located in the various foreign
jurisdictions. This order was evidently made by the New Hampshire court as
a matter of comity, and 1o enable the various lccal receivers in foreign states
to more easily and speedily collect the assets of the Association there located.
In October, 1896, J. W. Smith and 64 other persons, who are the appellants,
filed an intervening petition in the district court of Pueblo county, alleging,
in substance, that they were stockholders of the Association resident in Colo-
rado; that they had subscribed to its stock, and paid various amounts of money
thereon; and praying thdt Murray, the local receiver, should hold .ue funds
realized from collections made in Colorado for distribution among the Colorado
stockholders. This petition proceeded upon the theory that, as the association
had ceased to do business, the various stockholders residing in the state of
Colorado were entitled to judgment against the corporation for the several
amounts of money which they had respectively paid on their stock. There-
after David A, Taggart, by leave of court, filed an intervening petition in the
district court in said eause, which he prayed might be taken as an answer to
the intervening petition filed by the Colorado stockholders, and also as a cross
petition. He prayed, in substance, in such' cross petition, that the fund real-
ized by the local recelver in winding up the affairs of the Association in the
state of Colorado, be turned over to him, to the end that all of the funds of
the Assoclation, when collected, might be ratably distributed among all the
members of the Association. The case was subsequently removed to the cir-
cuit court of the United States for the distriet of Colorado, at the instance of
the foreign assignee. In the federal court the case appears to have been
heard upon the two intervening petitions heretofore mentioned, and certain ex-
hibits which were offered in support thereof. At the conclusion of such hear-
ing, the eircuit court ordered and decreed that the funds collected by Albert L.
Murray, the Colorado assignee of the Association, be applied and distributed in
like manner as all other funds realized in winding up the Association, and, to
that end, that the Colorado receiver be directed, after paying the expenses of
his trust, to pay over the funds in his bhands to David A. Taggart, the statutory
assignee, to be by him accounted for in the supreme court of New Hampshire,
" for distribution among all the stockholders of the Association ratably. The
case comes to this court on an appeal from such decree, which was taken by
J. W. Smith and other Colorado stockholders.

Henry B. Babb, for appellants.
Charles E. Gast, for appellee.

Before SANBORN and THAYER, Circuit Judges, and PHILIPS,
District Judge.,

THAYER, Circuit Judge, after stating the case as above, deliv-
ered the opinion of the court.

To obtain a reversal of the decree of the circuit court directing
the transmission of the Colori lo assets to the domiciliary assignee
in New Hampshire, the appellants invoke the rule which is ordi-
narily applied where the estate of a decedent is being administered
at the place of his domicile, and also in a foreign jurisdiction.
They assert that a foreign administrator, unless a statute of the state
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otherwise directs, is required to pay all debts proven against the estate
in the foreign jurisdiction, out of the assets in his hands, before trans-
mitting them, or any part thereof, to the domiciliary administrator,
and that the same rule should be applied to the case at bar. We consider
this rule inapplicable to the case in hand, because of the different rela-
tions which exist between the creditors of a deceased person and
the members of an organization like the Granite State Provident
Association, when it becomes insolvent. The members of the As-
sociation, under and by virtue of its charter and by-laws, were
engaged in a joint or mutual enterprise. They shared alike in the
profits of the Association, in proportion to the number of shares
which they respectively owned, and they alike incurred the risk
of loss incident to bad management or other causes. With respect
to the Association, they occupied the same relation which stock-
holders bear to a corporation organized for business purposes.
The money which they paid in under the name of “monthly dues”
went to create the capital of the Association, which, by judicious
management, was expected to make each share worth $200 at the
expiration of 96 months. It cannot be said, we think, that the
moneys paid to the Association in the shape of monthly dues con-
stituted a loan to the Association in the ordinary sense; but they
were moneys intrusted to it as to an agent or trustee, to be by it
invested and accumulated for the common benefit of all the mem-
bers of the Association, and to be eventually divided between them
according to their several contributions to the common fund. Such
being the nature of the Association and the purpose of its organ-
ization, we can perceive no just or reasonable ground upon which
it can be held that, when the Association became insolvent, the res-
idence or citizenship of a member determined the amount that he
should receive in the distribution of the corporate assets. The
share that each member is entitled to in such distribution is gov-
erned and determined by the contract existing between the mem-
bers, rather than by their places of residence; and the contract
which must be implied from the very nature of the organization
is that, if anything happened to the Association,—if the venture
proved unsuccessful—the assets of the Association, after debts
due to nonmembers had been paid, should be divided among the
members according to their several contributions to the common
fund. When the effects of a deceased person are administered in
different states, no contractual relations exist between the differ-
ent creditors of the estate. Each state, therefore, is at liberty to
pursue its own policy with respect to assets found within the state.
A state may provide that home creditors shall be paid in full out
of local assets, before any are transmitted to the foreign admin-
istrator, or it may adopt a more liberal view, and make regulations
which will secure a pro rata distribution of the assets of the estate
among all creditors of the same class, both foreign and domestic.
We think that the rule which governs in such cases has no ap-
plication to the case at bar. Inasmuch, then, as a contract must
be implied from the nature of the Association requiring its funds
to be distributed ratably among all the members according to
87TF~7
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their:geveral contributions, it is. mapifest thatisuch a .distribution
can be more conveniently and speedily made by a‘single court than
by numerous courts gitting in different jurisdictions; and the rule
of comity which prevails among courts,:in our judgment, requires
that the duty of making the distribution should be devolved upon
the New Hampshire court, that being the court in which a suit to
liquidate the affairs of the insolvent company was first filed.. Ap-
plying the rules of comity, there can be no doubt, we think, of the
right and duty of a court of equity which has acquired possession
of a part of the assets to direct them to be transmitted to the court
of primary jurisdiction, to the end that they may be there dis-
tributed ratably among all the members of the Association, in
proportion to their contributions to:the capital of the corporation.
The question which is presented. by this record is not new, but
hag been considered at length:and decided by the court of last re-
sort of several states. It was held by the supreme judicial court
of Massachusetts, in an elaborate opinion, in the case of Buswell
v. Supreme Sitting, 36 N, E. 1065, that where a mutual benefit as-
sociation, with a reserve fund-held by the subordinate lodges . in
different states, but owned and controlled by the supreme lodge,
became insolvent, and a receiver was appointed with power to col-
lect the assets wherever found, and to wind up the association,
ancillary receivers of the several branches should be ordered to
transmit such reserve fund to the general receiver. The same view
has been taken in the states of New Jersey, Louisiana, and Mich-
igan(Ware v. Supreme Sitting [N.'J. Ch.] 28 Atl-1041; Durward
v. Jewett [La.] 15 South. 386; Baldwin v. Hosmer [Mich.] 69 N.
W. 432); and by several other courts as well (Failey 'v. Talbee, 55
Fed. 892; Parsons v. Insurance Co., 31 Fed. 305; Fry v. Insur-
ance Co., Id. 197). See, also, Relfe v. Rundell; 103 U. 8, 222, As
these authorities are also in point on all the other questions which
have been raised and discussed by counsel for the appellants, we
deem it unnecessary to: pursue the subject at greater length. It
is to be presumed, of course, that the New Hampshire court will
distribute the assets of the Association in the manner hereinbefore
indicated; that is to say, among all the members in proportion to
their contributions to the comimon fund. This application was
made by the foreign statutory assignee, for the reason that they
ought to be so distributed, and that a distribution such as ought to
be made could not be made unless the asgsets were concentrated in
the -hands of the domiciliary assignee. 'We think, therefore, that
the circuit court very properly declined to require any pledge to be
given as to the method of distribution, as a condition precedent
to the transmission of the Colorado assets to the New Hampshire
assignee. The decree of the circuit court is therefore affirmed.
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JACOBUS v. UNITED STATES.

(Circuit Court, S. D. New York. May 9, 1898))

1. UniTED STATES MARSHAL—FEES—TRANSPORTING PRISONERS.

Under Rev. St. § 829, a United States marshal for the Southern district
of New York, for transporting prisoners to prisons within the state of New
York, is entitled to fees at the rate of 10 cents per mile for himself or his
deputies, and for each prisoner or necessary guard. See McMahon v. U. 8,
17 Sup. Ct. 28, 164 U. 8. 81. .

2. BAME—DEPORTATION O0F CHINESE.

For transporting to the frontier or seaboard Chinese persons unlawfully
within the United States, marshals are not entitled to fees, under Rev. St.
§ 829, at the rate of either 10 cents or 6 cents per mile; the service is a
special one, and, under the acts making appropriations for Chinese exclu-
sion, only actual expenses are allowed.

8. BAME—SERVING PROCESS.

Where several distinct lots of articles, alleged to have been illegally im-
ported, are grouped in & single libel in rem, marshals, for serving the warrant
of seizure under such libel, are entitled to fees for one service only, and may
not charge a separate fee for service against each separate lot. The same
is true, also, in respect to the service of & monition and warrant of destrue-
tion, issued under the libel.

This was an action by John W. Jacobus against the United States,
which was brought under the provisions of section 2 of the act of
March 3, 1887 (24 Stat. 505), known as the “Tucker Act.”

Henry L. Stimson and John C. Breckenridge, for petitioner.
D. Frank Lloyd, Asst, U. 8, Atty.

SHIPMAN, Circuit Judge. The fdllowing findings of féét have
been agreed to by the respective parties, and are found fo be true by
the court:

(1) That the petitioner herein is now, and at all the times hereinafter men-
tioned was, a. citizen of the United States, and a resident of the city, county,
and state of New York.

(2) That from January 13, 1890, to July 25, 1894, he was the duly appointed,
qualified, and acting United States marshal for the Southern district of New
York, and that during said time he, as such marshal, performed services and
lncurred expenses in behalf of the United States, and thereby earmed and
became entitled to receive the fees and allowances provided by law.

(8) That during the said period above named the petitioner duly rendered his
official accounts, with the vouchers and items thereof, to the district court of the
United States for the said distriet, and duly proved to the satisfaction of the
said court, in the presence of the district attorney, in the manner required by Act
Feb. 22, 1875, ¢, 95, § 1, that the services therein charged by your petitioner had
been actually and necessarily performed, and that the disbursements therein
charged had been fully paid in lawful money, and the said accounts were there-
upon duly approved by the said court in accordance with the provisions of the
said act, and orders duly entered of record to that effect.

(4) The services described in Schedules A, B, and © of the petition were actu-
ally performed by the marshal, as therein set forth.

(5) Thereafter the accounts containing the said charges, including the fees
charged in-Schedules A and B of the petition, were duly presented to the de-
partment of the treasury of the United States for allowance and settlement
thereof, and the fees now claimed in said Schedules A and B were each and all
of them disallowed. by the accounting officers of sald department, on the sole
ground that for said services the marshal was entitled only to be reimbursed for
his actual expenses, and:was not entitled to receive fees or mileage for said
services. In accepting the allowance of sald expenses, the petitioner expressly



