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satisfied, together with all costs accrued or to accrue in the circuit
court. The costs incurred in this court will be divided between the
parties in the following proportions: Those incnrred by the sep-
arate appeal of the defendant Daniel Sayer will be taxed against
him. The balance of the costs will be taxed against the appellee.

HUBBARD et aI. v. MANHATTAN TRUST CO.

(Circuit Court of Appeals, Second Circuit. April 7, 1898.)

No. 73.
1. EQUITY PLEADING-PARTIES.

The joinder of a party who has no Interest in the suit may be taken ad-
vantage of by general demurrer for want of equity; but the defect Is cur·
able by amendment.

I. SAME-PLEDGE.
The pledgee of a chose In action, having an equitable Interest therein,
is,a proper party plaintiff ina bill in equity with reference to such chose
In action.

8. SAME.
Where an assignment of a chose In action is not absolute, or its extent

or validity are in dispute, or remaining rights or Ilabilitles of the assignor
may be affected by the decree in a bill in equity with reference to such
chose in action, the assignor Is a necessary party to such suit. His non-
joinder, however, may be cured by amendment.

4. SAME-CASE FOR RELIEF-DEMURRER.
Where a subscription certHicate for railway bonds on its face entitles the

subscriber merely to bonds of some one of several railways, whenever such
bonds may be issued, but the subscriber's bill of complaint alleges that a
supplementary agreement was made by which he was to receive bonds of
one specified company, and that all the bonds of that company bave been
otherwise disposed of, the bilI states a case for relief, and is good on demur·
rer.

5. SAMIll-RECENTLY DISCOVERED FRAUD-NECESSARY AVERMENTS.
In a bill for relief from an alleged, but concealed and recently discovered,

fraud, there must be distinct averments as to the time of discovery of the
fraud, how the knowledge was obtained, why it was not obtained earlier,
Ilnd as to diligence previously used In Investigating the transaction. A mere
allegation of concealment and ignorance is not sufficient.

6. SA.ME-STALENESS OF CLAIM-D&FEN8E How RAI8ED:
A defense grounded upon the staleness of the claim asserted may be made

by demurrer.
7. SAME-DEMURRER-AMENDMENT TO BILL.

Where a bllI has been dismissed on demurrer for laches, because no suf-
ficient explanation of thedelay is pleaded, the appellate court may, in the
absence of positive inequity, reverse the decree and direct the allowance
of an amendment to the bill.

8. STOCK CERTIFICATE-AsSIGNMENT.
Although stock certificates provide that they shall not be negotiable with-

out the. consent of the company and transfer on its books, a complete eq-
uitable title passes by absolute and unconditional assignment.

.. LACHEs-WHAT CONSTITUTES.
The defense of laches is not a mere matter of tlme, like limitation, but fa

a question of the inequity of enforcing the claim; and hence the statute at
limitations does' not necessarily bind the court In all cases. Each case de-
pends upon its own circumstances, and no invariable rule as to time and
vigilance can be laid down.
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Appeal from the Circuit Court of the United States for the South
ern District of New York.
Chas. H. Hanson, for appellants.
John L. Cadwalader, for appellee.
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

SHIPMAN, Circuit Judge. The complainants are Elbert H. Hub-
bard, as assignee of the Union Loan & Trust Company, an Iowa
corporation, John Peirce, and R. J. Chase, each of said persons
and their assignors being citizens of Iowa and residents of Sioux
City, who are suing in their own behalf and in behalf of all others
similarly situated with them who shall come into the suit. The
only defendant served with process is the Manhattan Trust Com-
pany, a corporation of New York City. The circuit court for the
Southern district of New York sustained the defendant's demurrer,
with leave to the complainants to file an amended bill of complaint
within 30 days from the date of entry of the order. No amended
bill having been filed, and 30 days having elapsed, the bill was
dismissed, with costs. It does not appear from the record in what
respect the circuit court required amendments to be made. The
grounds of demurrer were: First, for want of equity; second, that
the causes of action are stale, and that so much time has elapsed
that a court of equity ought not to take cognizance thereof or to
give relief; third, that no case for relief is made by the bill.
The bill makes the following material averments:
Sundry persons, among whom'were Francis O. French, the presi-

dent of the defendant, and Amos T. French, his son, who was its
treasurer, caused the Wyoming Pacific Improvement Company to
be incorporated in March, 1888, with a nominal capital of $1,500,000,
which company was to be the means for the construction of a con-
tinuous railway of about 960 miles in length from Covington, Neb.,
opposite Sioux City, to Salt Lake City or Ogden, and called the
"Pacific Short Line." It was to be built in three sections, by three
railway companies, called the & Western Railway," the
"Wyoming & Eastern Railway," and the "Salt Lake Valley & East-
ern Railway," and the stock of these companies was to be issued to
the improvement company. The only portion of this through line
which was actually constructed was a part of the Nebraska road,
from Covington to O'Neill, of about 129 miles, which was completed
in 1890. In the latter part of 1888, the improvement company is-
sued a circular for subscriptions in the following form'

','Pacific Short Line.
"The Salt Lake Valley & Eastern, the Wyoming & Eastern, and the Nebraska

& Western Railway Companies, respectively, have contracted with the Wyo-
ming Pacific Improvement Company for the construction of their several lines
extwding from Covington, Nebraska (opposite Sioux City, Iowa), to Salt Lake
City, Utah. a distance of about 960 miles. It Is proposed to consolidate these
companies In one corporation, to be styled the 'Pacific Short Line.' The 'Wyo-
ming Pacific Improvement Company will receive for the road, as constructed,
stock and bonds as follows: $20,000 Of forty years' five per cent. bonds, and
$19,500 of stock for each mUe of completed road. The companies above named
will issue for each mile of road: $25,000 of forty years' five per cent. bonds,
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$-.

$10,000

and $20,000 of stock. The stocks and bonds Issued to and received by the Wyo-
ming Pacific Improvement Company will be exchanged at par for stock and
bonds of the Pacific Short-Line Company, when same are issued.
"The Wyoming Pacific Improvement Company invites subscriptions on the

following terms: Each subscriber of $10,000 or any multiple thereof, and on
payment of the amount to the Manhattan Trust Company, becomes entitled to
receive:
$5,000 bonds, at DO . ••••••••••••••••••••• " ••••••••• '" ••••••••• $ 4,500
Trust receipts for fifty-five shares Wyoming Pacific Improvement

at par....... •. . . .. .. . . . . . . . . . . .. . . . . . . . . . . . . . . .. 5,500

'-"In accordance with terms of certificate, copy of which follows:
"No. --. Certificate of Subscription.

"Pacific Short Line.
"This is to certify that --, having subscribed -- dollars, will be entitled,

on payment thereof to the Manhattan Trust Company, to receive trust certificate
for Wyoming Pacific Improvement Company stock for -- shares (being 55
per cent. of said sUbscription), and also railway bonds for $- (being 50 per
cent. of said subscription), which shall be delivered within two years from date,
or as soon thereafter as the same are issued; subject to option to purchase said
bonds at 95 and accrued interest within two years. This certificate is negotia.
ble only by transfer on the books of the company, and with the assent of this
company first obtained thereto.

"Wyoming Pacific Improvement Company,
"By , Secretary.

"New York, --,
"Countersigned and registered by Manhattan Trust Company,

"By , President."

The installments were to be paid to the defendant. Annexed to
each certificate were blank receipts, to be filled out upon the pay-
ment of installments. The resideuts of Sioux City signed subscrip·
tions of this form to the amount of about $337,500, of which amount
A. S. Garretson and Johu Peirce each subscribed $50,000, John
Hornick and James E. Booge each subscribed $25,000, Chase &
Taylor subscribed $10,000, and Kearney & Howard subscribed $500.
On April 18, 1889, before installments were paid on these subscrip-
tions, the terms were modified so that the money from Sioux City
should be deposited in a Sioux City bank, and one-half of the ex-
penditures on the Nebraska road should be paid from that money,
and one-half should be paid from the funds in the Manhattan Trust
Company from Eastern subscriptions. Thereafter the subscribers
hereinbefore mentioned paid their subscriptions in full, except
Chase & Taylor, who settled with the improvement company by
paying a part of their amount. After these payments, Garretson,
Hornick, Booge, and Peirce had in their possession their subscrip-
tion certificates, all dated April 27, 1889. and installment receipts
in full, with the dates of payment of each installment, in the fol-
lowing form, mutatis mutandis:
"This is to certify that A. S. Garretson, of Sioux City, Iowa, having subscribed

fifty thousand dollars, will be entitled. on thereof to the First National
Bank of Sioux City, Iowa, to receive trust certificates for 'Wyoming Pacific Im-
provement Company stock for two hundred and seventy-five shares (being 55
per cent. of said subscription), and also railway bonds for $25,000 (being 50
per cent. of such subscription), to be delivered within two years from date, or as
soon thereafter as the same are issued. SUbject to option to purchase said bonds



54 87 :FEDERAL REPORTER.

96and accrued Interest within two years. This certificate Is negotiable only
by transfer on the books of the company, and with the assent of this company
first obtained thereto. Wyoming Pacific Improvement Company,

"By E. E. Gedney, Pt.
"New York, April 27, 1889.
"Countersigned and registered by

"Plrst National Bank of Sioux City, Iowa,
"By Thos. J. Stone, President."

"The installments on account of the subscription represented by this certificate
have been paid as follows:

Per Date. Amount'
Cent. Paid.

25 May 7,1889 $12,500 First National Bank of Sioux City, by E. H.
15 June 24,1889 7,500

Stone, Cash.
First National Bank of Sioux City, by E. H.

10 Aug. 10, 1889
Stone, Cash.

5,000 First National Bank of Sioux City, by E. H.
10 Oct. 23, 18$9

Stone, Cash.
5,000 First National Bank of Sioux City, by E. H.

10 Oct. 23, 1889
Stone, Cash.

5,000 First National Bank of Sioux City, by E. H.
10 Dec. 13, 1889

Stone, Cash.
5,000 First National Bank of Sioux City, by E. H.

Dec. 13, 1889
' Stone, Cash.

10 5,000 First National Bank of Sioux City, by E. H.
10 Dec. 13, 1889

Stone, Cash.
5,000 First National Bank ot Sioux City. by E. H.

Stone, Cash.

"At the option of the subscriber, payment may be made in fulL Incase of
default, at option of the W3toming Pacific Improvement Company, all further
rights of the subscriber shall cease to the extent of such default; and, for all
cash \lctuaUy paid, there shall' be requited to the SUbscriber, in lieu of any other
interest, the amonnt paid In bonds at par. Interest adjusted at 6 per cent. from
1st October, 1888,"

Hornick's last installment was paid in February, 1890; Booge's
Jast installmeptwas paid in January, 1890; and Peirce's last in-
stallment. was paid in November, 1890. It will be observed that
the certificates which have been thus, described, and which were
given, entitle the owners to receive "railway bonds," without speci-
fying the class of bonds, and are in accordance with the original.
circular.
The bill averred that:
"When yonr orators or their assIgnors contributed to the constructIon fund

as aforesaid, it was understood and agreed by and between them and the im-
provement company and the Manhattan Trust Company, to the knowledge of
Francis O. French and Amos T. F'rench, that the bonds of the Nebraska and
Western Railway Company, when issued, on account of said section of rail-
way from Covington to O'Neill, and the stock of the I,mprovement company.
when issued, should. to the amounts specified in the subscription receipts and
trust certificates, hereinbefore mentioned. be set apart and reserved In trust for
delivery to your orators or their assignors at the times specified In said receipts
and certificates reSPectively; and stlid Manhattan Trust Company received and
held all the stockof the said improvement, company and all the bonds of the
Nebraska Railway Company with fuU knowledge of the trust. interest, and first
and prior lien thereon In favor ot the holders of said certificates for said stock
and bonds, including complainants; and with the understanding and agreement
on the part of said Manhattan Trust Company, Improvement company, Nebraska
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Railway Company, 'and contributors to said construction fund, that said Man-
hattan Trust Company would receive hold said bonds and stock in trust
to be by It finally delivered to the holders of said certificates or receipts, in-
cluding those now held by these complainants, under and in discharge and saW;-
faction of said receipts and certificates and the requirements thereof, and the
oral and written agreements relative thereto herein alleged."
To John Peirce was issued, by the improvement company, a cer-

tificate that he was entitled to receive on May 1, 1891, or as soon
thereafter as the same may be issued, $18,500 first mortgage 5 per
cent. gold bonds, of $1,000 each, of the Nebraska & Western Rail-
waJ' Oompany, due 1929, according to the terms of subscription to
said improvement company, with provisions similar to those in the
Garretson certificate in regard to purchase and negotiability. He
received a similar certificate for $3,000 first mortgage bonds of the
Nebraska & "Western Railway. These two certificates were coun-
tersigned and registered by the defendant on June 28, 1890. Ohase
& Taylor received from the improvement company a similar certifi-
cate for $2,500, of the same bonds, countersigned and registered on
September 26, 1890. Peirce also received from the defendant its
certificate, registered with the improvement company, June 9, 1890,
that he is entitled to receive on October 1, 1893, 203i shares of the
improvement company stock, which are deposited with and stand
in the name of the defendant trustee under an agreement of October
12, 1888. He received from the defendant its similar certificate
that he was entitled to receive 33 shares of the improvement com-
pany stock. Kearney & Howard received a similar certificate regis-
tered with the improvement company that they were entitled to
21 shares of its stock, which certificate was assigned to Peirce,
October 9, 1890, and assented to by the improvement company.
Peirce also received from the improvement company a certificate
that he was entitled to $40,000 in a total proportion of $675,000,
or in that proportion of any less amount earned by the syndicate of
the full-paid stock of said company, to be deposited with the de-
fendant, and deliverable after October 1, 1893. The subscriptions
under which these Peirce certificates for sto.ck only of the improve-
ment company were issued are not set forth in the bill; but it is
alleged that there was an agreement of October 12, 1888, by which
all the stock of the company was, when issued, delivered to the de-
fendantin trust for the subscribers, with a voting power upon said
stock, until October 1, 1893, reserved to certain of the promoters.
The bill alleges that on August 19, 1896, .Ohase & Taylor assigned

to R. S. Ohase all their rights and interests in said certificates;
and that on February 15, 1890, "said Garretson, Hornick, and Booge
assigned their said certificates to a partnership composed of A. S.
Garretson, James E. Booge, John Hornick, D. T. Hedges, and Ed.
Haakinson, who in turn at once pledged the same with the Union
Loan & Trust Oompany, assignor of said E. H. Hubbard, as collat-
eral security for an indebtedness greatly in excess of their actual
or face value, which indebtedness is due and unpaid, and, as
assignee for the benefit of creditors of saiq Union Loan & Trust
Company, said Hubbard has become invested with all the rights of
the said trust company in the premises." The bill alleges that in
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the year 1890 an agreement was effected between the improvement
company and the trust company, through the procurement or aid
of F. O.Ft'ench and Amos T. French, by which certain of the bonds,
viz. $2,100,010, issued or agreed to be issued to the improvement
company by the Nebraska & Western Railway Company, were
hypothecated with the Manhattan Trust Company, to secure loans
to the improvement company to the amount of $1,050,000; that
subsequently, in the same year, all the stock of the said railway
company, and all the bonds issued by said company, to wit, $2,583,-
000, were, by procurement or with the connivance and aid of the
Messrs. French, hypothecated with the trust company to secure a
further loan to the improvement company of $600,000; and that,
pursuant to the terms of the said agreement, a commission of 5
per cent, was. paid to underwriters thereof, who had agreed, if it
were necessary, to purchase said bonds at least at 50 cents on the
dollar, and a further commission of2i per cent. to F. O. French and
others for securing the underwriting of the said loan. The bill
then alleges that, when said hypothecations were made, F. O. and A.
T. French and the Manhattan Trust Company knew that complain-
ants had subscribed to said construction fund, and that subscrip-
tions had been made thereto in Sioux City to the amount of $337,-
500; and thatsubscription agreements in the form and in the man-
!.ler hereinbefore set forth had been made with the orators and
their assignors, who had paid the greater part of their said subscrip-
tions, and that, upon payment in fUll, such subscribers were enti-
tled to receive trust certificates for !iltock and subscription receipts
for bonds, entitling them to stock of the improvement company, and
to said first mortgage bonds of the Nebraska & Western Railway
Company, in proportion to the amounts of their subscriptions, as

in their subscription agreements respectively; that the
said bonds so hypothecated embraced the entire issue of Nebraska
& Western bonds, and all of the bonds whicb, by the terms of the
said mortgage, the said railroad company was authorized to issue;
that the said Manhattan Trust Company, with full knowledge of
such alleged facts, and that said hypothecations rendered impos-
sible the delivery of said bonds and stock in compliance with said
certificates, nevertheless accepted and effectuated said hypotheca-
tions; that all said bonds and stock so hypothecated were, during
the year 1890, sold pursuant to the terms of said hypothecations,
and passed into the possession and ownership of many persons
unknown to the complainants; that tbe facts of such hypotheca-
tions were never disclosed to the complainants, but were fraudu-
lently concealed from them by the trust company and F. O. and
A. T. French, and were not learned by them until long after they
had been hypothecated and sold, as aforesaid; that the bonds and
stock comprised all the valuable assets, and that the improvement
company became, in the latter part of 1890, hopelessly insolvent,
and passed into the hands of receivers, and that neither the stocks
nor bonds mentioned or designated in the trust certificates and
subscription receipts had been delivered to the complainants or
either of them; and the orators or their assignors did not know
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nor learn of the frauds and wrongs hereinbefore alleged until after
the sale of the stock and bonds so hypothecated as aforesaid.
The complainants thereupon pray that it be decreed (1) that the

first mortgage bonds of the Nebraska & Western Railway Company
issued on account of the construction of the section of railway from
Covington to O'Neill were subject to a lien in behalf of the com-
plainants and the other subscribers to the said construction fund
who were contributors thereto, and th:l.tsuch contributors became
owners as equitable assignees of said bonds and stock, as the same
were issued, to the extent and in the proportion specified in their
subscription receipts respectively; (2) that the said agreements
be rescinded and canceled, and the defendant account to the com-
plainants for the moneys paid in by tbem on account of their sub-
scriptions; or if it shall appear that a rescission and cancellation
of said agreements cannot be had, or ourrht not to be decreed, then
that the defendant account to the complainants and other contrib-
utors for and concerning said bonds and stock so hypothecated and
sold as aforesaid, to which the complainants and such other contrib-
utors are entitled.
The defendant's first point is that no cause of action is shown in

favor of the complainant Hubbard, and that the bill is therefore
demurrable generally. It is true that the addition of a party who
has no interest in the suit, and who is not a necessary or proper
party on the record, can be taken advantage of by a general demur·
rer, for want of equity. Hodge v. Railroad, 1 Dill. 104, Fed Cas.
No. 6,561. Such an addition of parties is, however, curable by
amendment. House v. Mullen, 22 Wall. 42; Heath v. Railway
Co., 8 Blatchf. 347, Fed. Cas. No. 6,306. Hubbard was a proper
party plaintiff, inasmuch as he had become the pledgee of the
certificates, and had an equitable interest in them. He did not
have the absolute title to these choses in action, and had only a
special property in them, for the title of the pledgors had apparently
not been devested, and there is no averment of their insolvency or
inability to pay the debt for which the certificates were a security.
They were therefore also proper and necessary parties to the bill;
for where the assignment of a chose in action "is not absolute and
unconditional, or the extent or validity of the assignment is dis-
puted or denied, or there are remaining rights or liabilities of the
assignor which may be affected by the decree, he is not only a
proper,but a necessary, party." Story, Eq. PI. § 153; Montague
v. Lobdell, 11 Cush. 111. This demurrable defect for want of
parties was not apparently cared for by the pleader; for, if it had
been, he would have demurred specially, and would have pointed
out the proper parties,. for the purposes of an amendment. 1
Daniell, Ch. PI. & Prac. 287. The bill is, however, apparently de-
fective in this regard, upon its face; and the defect ought to be
cured by an amendment, which can be directed at the instance of
the court, even on appeal. Lewis v. Darling, 16 How. 1.
The title of Hubbard is said to be incurably defective, because the

consent of the improvement company was not obtained to the assign.
ment to the Garretson partnership. The certificates declared that
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they i1ere negotiable only, :b;rtrallsferupontludlooks of the com-
pa,ny, 'and with the iassentof' the company' first obtained thereto. Ithas been held that wheti1tbe'rules ,of a corporation proyj;ded t4at a
transfer of the shareiil' of its stock should not be valid.in law Or in

the provisio.o was a
condition precedent to 11' ViaHd title (Walburn 'I. 'ID.gilby, 1 Mylne &
K.' 61);! out the provisiouin the certificate did' not prevent the vest-
ing ofacompleteequitable title in the assigneeby:an absolute and
unconditional assignment, and such' a title is. sufficient for the re-
quirements of thecourts!()f, eqUity in thiscountrly (Story, Eq. Pl.,
supra; .Trecothickv. Austin; 4 Mlison, 16, Fed. Cas. No. 14,164).
The question whether 'the bill makes out a case for'relief is one

of The' circular and the certificates which:were. to be
given to Garretson and others stated' that the subscribers were to
receiverlrllway bonds, but did not sayof. which rood, whether of olle
of three sections, or of the consolidated Short Line."
The complainants would bave apparently had no adequate cause of
complaint, unless they could shOW that some new or modified agree-
ment existed which entitled them to the bonds as they were actually
issued upon a completed piece of road; and which made the defendant,
as a party to the newagreement, a baBee of these ,bonds for their
benefit. The' allegations 'of the bill, in regard to this new agree-
ment, are vague as to the time when it was made; silent as toa
new consideration, and were evidently intended to state an agree-
ment in very general terms';butlthey aver that there was an under-
standing and agreement by the defendant thatthe b<lnds of the Ne-
braska Railway, when. issued, on account, of, the Oovington-O'Neill
section, should be set apartand reservro for delivery to the certificate
holders' at the time, speCified in the. eertificates, and, that the defend-
ant rec'eivedand held all the bonds with knowledge that they were
the bonds, set aplil't',: ,!ind with the agreement that it would re-
ceive and would hold them in trust for the certifl.cate holders. It
'thus appears that, whereas' the, or,gimll agreement simply provided for
the delivery of bonds witllintwo years from its date, meanwhile, the
improvement company b'a:vhig the right to use them as it pleased, the
new agreement provided' that the Nebraska bonds were, as soon as
il1lsued, to be set apart for the certificate holders, and that, when
they were received by the defendant, they were received with the
knowledge and upon the agreement that they were to be held upon
this trust. Whether tl:te bonds were hypothecated simultaneously
with their delivery to the defendant, or after they had been received
upon this agreement, does not appear; but it does appear that,
whenever received, such reception was with full knowledge, of the
obligation to hold' therp. f(lr the certificate holders. The effect of
this, modification apparently was tha,t, when the of Gar-
retson and his associatet;l s'aid that they were entitled to "Railway
bonds," the modification said that the bonds were to be those of the
Nebraska Railway. ¥oreover, it appears that Peirce and Ohase
actually received from the improvement company certificates for
Nebraska Railway bonds, which were countersigned and registered
by the defendant in June and September, 1890, so that the modified
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.agreement did not apparently rest in an unexecuted promise. These
averments say, not however, with a commendable definiteness, that
the defendant had, at the time when the bonds upon the completed
section of the Nebraska road were hypothecated, agreed to hold them
as a custodian for the certificate holders, and that it received the
bonds with full knowledge of its own relation to them, but that it
disregarded its duties as a trustee. It cannot be said upon de-
murrer that the averments of the bill do not state a cause of action
which entitled the complainants to relief.
'l'he next cause of demurrer is that the causes of action are stale,

and that so long a time elapsed before the hapTI€ning of the matters
alleged that it would be contrary to equity to take cognizance thereof.
It is averred that the improvement company became in the latter
part of 1890 hopelessly insolvent, and went into the hands of re-
ceivers, and the defendant sold all the hypothecated bonds and stock
during the year 1890. The complainants were entitled to receive
the bonds in May, 1891. The bill was verified August 24, 1896. It
is averred in the most general terms that the hypothecation was
fraudulently concealed from the complainants, and that they did not
learn of the wrongs alleged un til after the sale, and in another part
of the bill, until long after the sale of the bonds and stock. The
bill does not seek to set aside the foreclosure, but to have the de-
fendant account for their proportion of the avails of the bonds and
stock. The defense of staleness is not the defense that a lapse of
time has taken place since the cause of action accrued, which has
-created a bar analogous or akin to the bar created by the statute
of limitations. "Laches is not, like limitation, a mere matter of
time, but principally a question of the inequity of permitting a claim
to be enforced" (Galliher v. Cadwell, 145 U. S. 368, 12 Sup. Ct. 873);
and, when this inequity exists, a court of equity will refuse relief,
although the time which has elapsed since the alleged injury is
less than that which is made a bar bv the statute of limita-
tions (Alsop v. Riker, 155 U. S. 448, 15 Sup. Ct. 162). This inequity
often arises from the changed value of the property during the time
which has elapsed since the date of the transactions which are the
subject of the suit, or from the changed relation of the parties to
the property, as when a sale has taken place, and new rights have
arisen. This class of cases frequently appears in the later volUmes
of reports of the supreme court, some of which are cited in Galliher
v. Cadwell, supra. This case is not one of the class where the value
of the property has risen greatly while the complainant slumbered,
or where new rights have arisen. Examples of the latter state of
facts are found in Harwood v. Railroad Co., 17 Wall. 78, which was
brought to upset a decree of foreclosure of a railroad, five years aftcr
it was entered, "under which new rights and interests must necessarily
have arisen"; and in Foster v. Railroad Co., 146 U. S. 88,13 Sup. Ct. 28,
which was also to set aside a foreclosure of a railroad under a mort-
gage, 10 years after the date of the decree. In a bill to obtain relief
fraIn. an alleged, but concealed and recently discovered, fraud, it was
always there must be distinct averments as to the time of
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the discovery of the fraud, how the knowledge was obtained, why
it was not obtained earlier, and as to the diligence previously used
in the investigation of the fraudulent transaction, so that a court could
discover from the bill itself whether the complainant had not
his rights by his negligence. Stearns v. Page, 7 How. 819. It there-
fore naturally resulted that "a defense grounded upon the staleness
of the claim asserted may be made by demurrer." Lansdale v.
Smith, 106 U. S. 391, 1 Sup. Ct. 350.
The defendant, in discussing the recognized extent of the power

of a court of equity to dismiss a bill for insufficiently excused laches,
cites particularly Hardt v. Heidweyer, 152 U. S. 547, 14 Sup. Ct. 671,
where, upon a demurrer to a bill in equity, brought for the purpose
of compelling fraudulently preferred creditors of a partnership to
account to the general creditors for all the property which came into
their hands by virtue of the alleged inequitable transactions with the
partnership, the bill, which was brought five years after the transfers
were made, was dismissed absolutely, upon the ground that it "must
be held deficient in not showing how knowledge of the wrongs com-
plained of was obtained by the plaintiffs," and why they did not
previously ascertain the same facts. The case was that of an in-
active creditor, who sought to make a preferred creditor account for
the property which he received, and to account for it at its true
market value, and not at the amount which was realized from it;
and the excuse for inaction was simply a reliance upon the representa-
tions of the preferred creditor that the transactions were not fraud-
ulent. If this was the only excuse that the complainants had, the
court deemed it unnecessary to spend more time in the litigation.'
It has frequently been pointed out that each case of laches depends

upon its own circumstances, and that no inflexible rule can· be es-
tablished in regard to the length of time which shall be held to
constitute undue delay, or in regard to the vigilance which shall be re-
quired. In the case at bar the defendant is alleged to have entered
into the relation of a trustee for the complainants, and to have dis-
posed of the property for its own benefit. The bill showed an un-
seemly delay, and a sufficient excuse for the complainants' inaction
was necessary. The pleader recognized this necessity, but averred
in the most general terms that they were ignorant, and that the de-
fendant concealed the hypothecation,-general averments, which
have always been held to be insufficient. Stearns v. Page, 1 Story,
204, Fed. Cas. No. 13,331),; Wood v. Carpenter, 101 U. S. 135; FelL v.
Patrick, 145 U. S. 317, 12 Sup. Ct. 862; Hardt v. Heidweyer, supra.
The bill is plainly demurrable, but the question is, shall it be dis-
missed, or shan the complainants be permitted to attempt to remedy
it? If the bill was of the inequitable class already mentioned, as,
for example, if it was an attempt to upset established titles to prop-
erty, it should be dismissed; but, as the bill presents itself upon
its face, we prefer to follow the example of Judge Story, in Stearns v.
Page, supra, who held that the court "had a right to require, before
the bill is entertained, that a clear case should be made out, upon
the very face of the bill, calling for its interposition, and showing:
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that the parties in interest have been guilty of no negligence or un-
due delay in not applying for relief at an earlier period," but granted
leave for an amendment.
We have said nothing in regard to the stock of Peirce, which was

not to be delivered until 1893, because the bonds were in 1890 the
only thing of value which is the subject of the suit. Where a cir-
cuit court dismissed a bill generally upon demurrer, and the supreme
court, upon appeal, was of opinion that the bill was demurrable, but
amendable, it reversed the decree, and remanded the case, with die
rections to allow the complainants to amend their bill. House v.
Mullen, 2,2 Wall. 42. Let the decree be reversed, without costs of
this court, and the case be remanded to the circuit court, with di-
rections to allow the complainants to amend their bill in conformity
with this opinion, or, if they fail to do this in a reasonable time,
to dismiss it, with costs.

SANDERS v. PECK et 81.

(CIrcuit Court ot Appeals, Seventh Circuit, May 2, 1898.)
No. 394.

L PRINCIPAL AND AGENT-UNAUTHORIZED SALE BY AGENT-RATIFICATION.
Where the owner of property which has been sold wjIthout authority by one

assuming to act as his agent enters into negotIations with such assumed
agent, without reservation, for a settlement, on the basis thart: the latter Is
accountable for the price received for such property, he thereby ratifies the
sale, and cannot afterwards withdraw such ratification, and claim the property
from the purchasers.

8. JUDGMENT-CONCLUSIVENESS-PERSONS BOUND.
One for whose benefit certain petitioners in a suit In equity prosecuted

their claims, being represented therein by his authorized attorney, Is bound
by the decree therein, unless set aside by direct proceedings therefor.

Appeal from the Circuit Court of the United States for the
Northern Division of the Northern District of Illinois.
. W. A.Foster, for appellant.
James L. High, Henry W. Booth, and D. T. Corbin, for appellees.
Before WOODS, JENKINS, and SHOWALTER, Circuit Judges.

Circuit Judge. The bill in this case was brought by
Joshua C. Sanders, the appellant, against Ferdinand W. Peck, Wil-
liam R. Page, Harvey W. Booth, and David T. Corbin, to set aside
a sale of 22 bonds, of $1,000 each, executed by the Riverside Im-
provement Company. The sale was made on September 10, 1890,
by Corbin, as agent of the owners, to Peck, who was represented
in the transaction by Page and Booth, and the bill charges a con-
spiracy of the defendants to cheat and defraud Sanders out of his
interest in the bonds, and in certain decrees in which the bonds,
excepting two, had been merged. The appellees answered, deny.
ing all fraud, averring a purchase in good faith through Corbin,
who, ;:Ls agent and attorney of the owners of the bonds, it is al-
leged, had full authority to make the sale, and setting up certain


