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reached by this court is not so far away from the estimates testi-.
fied toby the expert witnesses as might at first be supposed. More-
over, it must be borne in mind that all of these witnesses testify
from the point of view of the practitioner in customs cases, who
almost invariably finds it necessary to add a percentage to his
normal charge in order to cover contingencies, since most of that
business is placed in the l;J.ands of attorneys with the understand-
ing that they are to receive nothing, and themselves bear the cur-
rent expenses, unless they succeed eventuallv in recovering from
the government. This estimate of $4,200, however, is made with
no such contingency in view, since whatever proportion of it may
be properly chargeable to the plaintiffs in these suits is going to be
paid by them, and thus no contingency of loss exists.
This having been paid for services by which all interested

benefited equally, should be distributed proportionately against the
several cases. Thus, if the amount sued for in one of the cases enti-
tled above be $6,000, and the total amount sued for in all of the
cases of the group amounted to $120,000, one-twentieth of the $4,-
200 should be charged against this suit.
It appears, however, that there was a recovery in the Butter-

field Case which was affirmed by the supreme court, and it must be
assumed that the amount of such judgment was paid by the gov-
ernment. Under the original agreement with the several plaintiffs,
50 per cent. of this must have been received and retained by the
attorney. That sum should therefore be deducted from the $4,200,
and the balance only distributed as a charge proportionately
against the different actions. Inasmuch as all the figures required
to reach the result are matters of record, it would seem as if a
conclusion might be reached without any further reference to the
master.

UNITED STATES v. SEUFERT BROS. CO.
(Circuit Court, D. Oregon. April 29, 1898.)

Nos. 2,308 and 2,318.
1. CONDEMNATION PROCEEDINGS-INSTRUCTIONS-DAMAGES.

In a proceeding by the government to condemn lands for a boat railway
along the Dalles of the Columbia river, defendant requested an Instruction
that when the government takes land It takes the fee simple, and the prem-
Iseswould never revert to defendant even If the work should be abandoned.
Held, that thIs Instruction was irrelevant, (1) because the character of the
use .dld not admit of an Inference that It might be abandoned, and the jury
must be presumed to base its award on the demands of the complaint, which
were for the fee; and (2) because, even on the theory of a possible aban-
donment, the fact that the fee would remain In the United States would
not damage the defendant, since the land itself was of merely nominal value,
and the damages sought were for interference with fishing rights.

2. OF JURy-ESTIMaTES OF WITNESSES.
Where the estimates of witnesses as to the value property taken differ

very widely, and the jury themselves view the premises, it is proper to
refuse an Instruction that they cannot disregard the testimony of the Wit-
nesses, and base their verdict on mere conjeCtures ·of their own, :unsupported
by· the .• evidence, as such instructions are liable to mislead thll jury into
supposing that theymust rely on their own opinions.
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B. SAME-CONDITIONS OF CONDEMNATION-INSTRt1CTIONB.
. It is not proper to submit to the· jury Instructions to determine whether
the government can comply wIth a 'condition on which 'Its proposed condem-
nation of land Is sought, and authorize them to award damages in advance
as for a failure.

4. EXTENT OF RECOVERY.
The owner of land sought to be condemned cannot recover for the value

of the land belonging to a railroad company's right of way across a por-
tion of it.

G. SAME-!NA1)EQUATE DAMAGES-PASSION AND PREJUDICE OF JURY.
Of seven witnesses no two agreed as to the amount of damages to the land

affected, their estimates ranging from $5,000 to $175,000. The jury viewed
the premises under an order of the· court, and awarded $9,000. Held, that
the damages were sufficient, and the jury was not influenced by passion or
prejudice.

John H. Hall,U. S. Atty., and Julius C. Moreland, for the United
States.
A. S. Bennett and Lionel R. Webster, for defendant.

BELLINGER, District Jndge. This is a motion by the defend-
ants for a new trial in a proceeding to condemn a right of way for
a boat railway between Celilo and Dalles City on the Columbia
river. The jury assessed defendants' damages at $9,000. The
motion is based upon alleged errors of the court in failing to give
instructions, requested by defendants, as follows:
"(10) Where the government of the United States takes the land, as In this

case, it takes the fee simple or entire and· perpetual title of the land; and the
premises would never revert to the defendant, even It the work should be aban-
doned."
"(12) In relation to the building and· Improvements of a permanent and tlxed

character situated upon premises sought to be taken, I charge you that they
are a part of the land, and go with the land, and the defendant is entitled to
have the fuIl value of the same Included In your assessment of damages."
"(29) In arrIving at your verdict, It is your duty to be governed by all evi-

dence In the case, lind this applies to i;he question of the amount of damages.
You would not ha.ve a right to disregard the sworn testimony of the witnesses
as to the amount ()f damages, and your verdict upon some mere conjecture
of your own, unsupported by the evidence."
"(2a) If any of the crossings of the defendants whIch the defendants now

have across land occupied by the proposed right of way are of such a character
that It Will be impossible or impracticable to replace them with a crossing
equaIly good, then you should 8.llow the defendant for the loss or impairment of
sUch crossing, notwithstanding the reservation In the pleadings In that regard."
"(32a) Whether the O. R. & N. Co. dwns the right of way over part of the

ground sought to be appropriated or not can make no dil'ference, as you must
'allow the defendimts in this case full value for the whole strIp takell, whether
it belongs to the defendants or to the O. R. & N. Co.; and then, If the O. R. &
·N. Co. has any iDterest, that wlII be a matter for settlement between it and
this defendant. You cannot reduce the damages of this defendant any what-
ever upon· the ground that part of the land mayor does belong to said company,
or that said company has a right of way across it."

And it is assigned as a further ground of the motion "that the
jUry was infltiencOO by prejudice, and that the damages assessed
are insufficient." .
Instruction .numbered 10 is irrelevant, for these reasons: (1)

The case does not admit of an inference that the use for which
condemnation is' sought might be abandoned. It must be pre-
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sumed that the jury's award was based upon the demands of the
complaint, which are for the fee; and, moreover, the character of
the use shows that it is to be perpetual. (2) Upon the theory of a
possible abandonment of the use by the United States, the fact that
the fee to land condemned would continue in the latter would in no
way prejudice the defendants, since the damages claimed by them
are based wholly upon the interference to the fishing industry
occasioned by the use to be made of the condemned property by the
United States, the land as such having only a nominal value.
'l'he substance of the above instruction numbered 12 was given

to the jury. The court instructed the jury that they should con-
sider the present value of defendants' premises as a whole, includ-
ing the uses to which they are or may be applied, including fishing
rights and privileges, and the permanent improvements as they
now are, and then consider what such value will be when the boat
railway is completed and in operation.
The instruction requested, and not given, that it is the duty

of the jury to be governed by the evidence in the case, is a matter
of such universal knowledge that the jury are presumed to know
it. The further statement in the instruction requested was calcu-
lated to lead the jury to conclude that they were obliged, in the
as'l'.essment of damages, to be governed by the opinions of wit-
tl..-:sses as to the damages, and were thereby precluded from forming
opinions of their own from the facts before them. To illustrate:
Witnesses gave opinions as to the value of the property condemned
as a railroad right of way, placing such value as high as $100,000.
The jury were not bound, in estimating defendants' damages, to
include the amount at which these witnesses placed the value of the
land for railroad purposes. These estimates were mere opinions,
based upon facts to which the witnesses testified, and from which
the jury might form opinions of their own. And so of the other
elements of damages, such as t4e damages resulting from the in-
convenience occasioned the defen,dants in handling fish by the pro-
posed improvement. The jurors were not required to adopt any
estimate of witnesses as to these matters. but were at liberty, upon
a consideration of the facts before them, to make their own esti-
mates. The instruction requested in effect directed the jury to
find in accordance with this opinion evidence; at least it was lia-
ble to be so understood; and from the tenor of the instruction
and the contention made before the jury in the argument this
was the purpose of the instruction. The court was asked to in-
struct the jury that they had no right to disregard the sworn
testimony of the witnesses as to the amount of damages, and base
their verdict upon mere conjecture of their own, unsupported by the
evidence. The understanding and purpose of this instruction was
to require the jury to base their findings upon the statement of wit-
nesses as to the amount of damages, and to advise them that they
must not form opinions of their own unless supported by such
opinion evidence. The character of this testimony as mere opinion,
and its value as affording a proper basis for determining the com-
yE:':lsation to which defendants were entitled, is shown by the wide
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divergence of this testimony. Of the seven witnesses who gave
their opinions on this subject, no two were agreed. The first
witness was of the opinion that the entire property was worth
$150,000, and that the damages caused by the proposed taking were
one·half this sum,-$75,000. 'fhe second witness was of the opin·
ion that the damages should be placed at $100,000. The opinion
of the third witness was that the entire property was worth $200,-
000, and that the damages were one-third of this sum,-$66,666.
The fourth witness was of the opinion that the rights condemned
were worth, for railroad purposes alone, from $25,000 to $50,000;
that, aside from this, the value of the property affected was $200,-
000, and the damages, not inCluding value of the land taken for
railroad right of way uses, were from 10 to 25 per cent. of this
value; making the total damages, according to the opinion of this
witness, from $45,000 to $100,000. The fifth witness,-Seufert,-
the principal owner, testified, in effect, that the land taken was
worth, in his opinion, from $60,000 to $75,000 for a railroad right
of way alone, and that the damages accruing to him otherwise
would reach $100,000; making a total of from $160,000 to $175,000.
One of the two witnesses testifying for the United States estimated
the damages at from $12,000 to $15,000, and the other testified that,
if there was no inconvenience caused by the work of construction,
defendants' damages would be from $5,000 to $10,000, but that
with such inconvenience it would reach from $10,000 to $15,000.
These widely varying conjectures of the different witnesses and
of the same witnesses cannot afford a basis for estimating the com-
pensation to be paid defendants. The jurors were quite as com-
petent to form opinions as. the witnesses in the case. Further-
more, the statute provides that the jury "are not bound to find in
conformity with the declarations of any number of witnesses, which
do not produce conviction in their minds, against a less number,
or against a presumption or other..evidence satisfying their minds."
Compo Laws, § 845. And so the jury, upon the facts before them,
might properly disregard not only the conclusions of witnesses, but
their testimony as to facts, if not satisfied of their correctness, and
from other evidence ·before them form their own conclusions.
There was a view by the jury of the premises in question, under an
order of court, made in pursuance of a statute of ,the state. In
this class of cases the view of the jury is evidence to be taken
into consideration with the other evidence in the case. "The reo
sult of a jury's personal view of the land is evidence proper to be
acted upon by them; and if they believe, from the whole evidence,
that they have from such view arrived at a more accurate judgment
as to the value of the premises sought to be taken, and of the dam-
ages, than that shown by the evidence in open court, they may,
upon the evidence, rightfully fix the value of the land taken and the
damages at the amount so approved by their judgment formed from
the personal examination, even though -it differs from the amount·
testified to and the weight of testimony given by witnesses in open
court." Kiernan v. Railway Co., 123 Ill. 188, 14 N. E. 18; Rail-
road Co. v. Sawyer, 71 Ill. 361. And where there is a wide conflict
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of testimony they will be justified in acting on their own judgment
entirely. Hailroad Co. v. Reed, 35 Cal. 621; In re Antoinette Street,
8 Phila. 461; 7 Enc. PI. & Prac. 583, note.
Instruction numbered 2a, requested by the defendants, proposed to

leave it to the jury whether the United States could comply with
the condition upon which its proposed condemnation was sought, and,
in effect, authorized them to award damages in advance as for a failure
in that respect. 'fhe rights which the government secures by this
proceeding are subject to the limitations and conditions contained
in its complaint. If any of these conditions are impossible of per-
formance, it must be assUIlled that the United States will not in-
sist upon the right of way without further compensation. The good
faith of the government must be presumed. Its obligations admit
of no higher or other security. And, besides this, the practicability
of whatisproposed is shown by the testimony of the only witnesses
whose experience and engineering knowledge qualify them to testify
in the premises. There is nothing legitimately tending to contradict
the testimony which shows that it is practicable to replace existing
crossings with others "equally good." The jury were specially in-
structed to consider any inconvenience to result from the operation
of the proposed crossings and from the increased length of tramway,
made necessary by the proposed boat railway; and the general in-
struction, already referred to, which required the jury to consider
the- difference between the present value of defendants' property,
rights, privileges, and improvements, including all their present and
prospective uses, and their value as affected by the proposed im-
provement, includes every element of damage, whether it arises out
of possible inconvemences from differences in the character of the
crossings from those now in use or otherwise.
The instruction requested by defendants numbered 32a was prop-

erly refused. The railroad right of way of the Oregon Railway &
Navigation Company is not subject to the condemnation attempted
in this action, and there can be no recovery of compensation or
damages on account thereof. The so-called possession of defendants
is, therefore, not material, although, notwithstanding the admission
of the pleadings, the facts shown by the evidence are that the rail-
way company is in possession of its right of way and is operating
its road thereon, and the alleged possession of defendants consists
in their occupancy of a part of the land within the right of way by
sufferance of the company. But, aside from these matters, the ad-
mitted fact being that the land sought to be condemned for a boat
railway has no value, any recovery, if allowed, of its "full value,"
could only be for a nominal or trifling amount, of which the law will
not take notice. The defendants claim nothing for any of their
land to be condemned, except as the proposed use will affect their
adjacent fishery. The compensation and damages claimed by de-
fendants as to all the land taken are based wholly upon the injury
. that the proposed use will cause to their adjacent fishery, and upon
the value of the land condemned as a railroad right of way. The
instructions given were broad enollg'h to warrant compensation for
all injuries to defendants' fishing rights and interests by the proposed
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boat railway, without reference to the fact that it might occupy
soine portions of the railroad right of way, and it does not admit
of argument that defendants cannot recover for the value as a right
of way of land belonging to the railroad company, and in its actual
use for that purpose. .
1'he last ground of this motion is that the jury was influenced

by passion and prejudice, and that the damages are insufficient. I
am of opinion. that the verdict is sufficient to fully compensate de·
fendants for the land taken and for all the injuries consequent upon
the construction and operation of the proposed improvement. The
damages claimed are speculative. The wide conflict in the testimony
of defendants' witnesses shows upon what an unsubstantial and
conjectural basis they rest. These estimates range from $45,000
to $175,000. The testimony of one witness fixed such damages at
anywhere from $45,000 to $100,000, while the testimony of witnesses
for the United States placed such damages as low as $5,000, not
tncluding possible inconveniences to defendants from the proposed
improvement, leaving the matter of such inconvenience a matter of
doubt. I am of the opinion, from all the testimony in the case, that
the proposed improvement will not interfere with or injure the fish-
ing interests and business of defendants, and that the damages
awarded more than compensate for the increased expense and in·
convenience likely to result from the operation of tramways and new
roadways in connection with the conduct of defendants' business,
and from injuries to improvements, and that there is no prospective
use for additional rights of way at this point; and the claim for
compensation on that account is without foundation. In reaching
these conclusions I do not take into account the fact that defend·
ants, in May, 1895, offered this right of way to the United States for
$5,000, and offered to remove such of their buildings as might be re-
quired at their own expense. This offer was accompanied by the
statement that defendants did not consider such sum "any compensa·
tion for the damages" that the proposed road.would cause them, and
that the offer was only "to get the matter settled." Making due
allowance for defendants' wish to get the matter settled, it is unrea-
sonable to suppose that they believed their damages were $150,-
000, or were greatly above the sum they were willing to take. Nor
have I taken into account the fact that last year, and after defend-
ants' answer claiming damages in the sum of $150,000 was filed, all
of defendants' real property and improvements were assessed at
$14,578, and their fish wheels were assessed at the further sum of
$8,000, and that the real estate was, in the opinion of the assessor,
ass€ssed at three-fourths of its actual value. While this assessment
appears to have been made by the assessor, and was upon the basis
of values adopted for other similar property, yet the figures of the
assessment were examined by Mr. Seufert, president of the defend-
ant company, and he must, therefore, assume responsibility for them
as a just estimate of value. One of two conclusions from this as-.
sessment, bearing upon the credit to be given to the testimony of de-
fendants' witnesses, seems unavoidable,-either that there is a lax
state of public morals in the community where real property and ill-
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provements, worth, according to the testimony of the owners and of
all the witnesses, in the vicinity of from $150,000 to $300,000, is taxed
at $22,000, or that the testimony of these witnesses as to value is
unreliable and worthless; nor does it mend matters to say that all
other property in the vicinity of the same character is assessed at
the same rate. The motion for a new trial is overruled.

PENDERY et al. v. CARLETON.
SAYER et al. v. SAME.

(CIrcuit Court of Appeals, Eighth Circuit. May 2, 1898.)
Nos. 982 and 983.

1. ApPEAL-AMENDMENT OF PJ,EADTNGS-OBJECTfON NOT RAISED BELOW.
Defendants, who have answered an amended bill, and given evidence and

submitted the cause thereunder, without objection, cannot, on appeal, raise
the point that It states a different cause of action from the original bill.

2. CHANCERY PRACTICE-AMENDED BrLL-NEw CAUSE OF ACTION.
Amendments to a blll, consisting merely of the omissIon of all allegatIons

against one defendant, and changes In the prayer for specific relief made
necessary by such omission, do not make the bill state a new and independ-
ent cause of action.

8. SAME-LACHES.
Where a bill of complaInt, filed In due season, was, upon hearing, dis-

missed as to one defendant, and leave granted to Ilmend as to the others,
and an amended blll, subsequently filed, contained practIcally the same
allegations as to such other defendants, the defense of laches cannot pre-
vail, even If an original bill filed at the time of the amended bill would have
been open to that objection; it not appearing that the complainant was
solely responsIble for the slow progress of the proceedIngs under the orIginal
bill.

4. CORPORATION-EQUITABLE TITJ.E TO STOCK-AcCOUNTING.
A mining company contracted with complainant for the purchase of hIs

Interest In certain mIning property, in consIderatIon of a certain proportion
of its capital stock, which stock, however, was never issued to him. Later,
the board of dIrectors, In good faith, ordered a sale of all the company's stock
to pay expenses of developrrent, and purchased It themselves, but without
taking undue advantage of any other Interested parties. FInally, the prop-
erty, proving of little or no value for mining purposes, was sold,-the sale
being an advantageous one,-and the proceeds divided among themselves
by the directors, who believed themselves to be the only shareholders. On
suit against the directors for an accounting, held, that complainant was the
equitable owner of the agreed amount of stock, and was entitled to such
proportion of the net proceeds of the sale as his stock bore to the total capI-
tal of the company, and no more, with intel'est from the date of filing the
amended bill asking such accounting.

3. BAME--SALE OF PROPERTY.
Where all the property of a corporation is sold, and a regular conveyance

thereof executed, the fact that the purchaser, as a precautionary measure,
requires an assignment to him of all the stock of the corporation, does not
make the transaction a mere sale of the stock, rather than of the property;
and the proceeds belong to the corporation, and not to the Individuals trans·
ferring the stock.

Appeal from the Circuit Court of the United States for the Dis-
trict of Colorado.
On July 19, 1883••John K. Carleton, the appellee, exhibIted his blll of com-

plaint against John L. Pendery, Luther M. Goddard, Charles I. Thomson, and


