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fect, so that he would consider himself as acting dishonestly in
failing to disclose it, but still a defect which he wonld naturally
regard as likely to deter as cautious a man as Bailey from buying
the mortgage if it had been disclosed.

1 think, on the whole case, that the defendant is entitled to a
decree dismissing the bill, with costs.

GREEFF et al. v. MILLER. FLEITMAN et al. v. SAME. SCHWIETER-
" ING et al. v. SAME. DIECKERHOOF et al. v. SAME.

(Circuit Court, 8. D. New York. May 2, 1808)
Nos. 3,500, 3,573, 3,503, 3,666.

1. ATTORNEYS—COMPENSBATION—AMOUNT—EXPERT TESTIMONY.

Where it i3 the custom for attorneys to take cases on a contingent basis,
paying expenses themselves, and to add a percentage to their normal char-
ges to cover the consequent risk of loss, the court, in determining the amount
which it will allow as attorney’s fees in a particular case, should consider
expert testimony in the light of the fact that no such risk exists under the
circumstances.

2, S8AME—TEST CASES—APPORTIONMENT.

‘Where there are a number of cases, all presenting practically the same
questions of law and fact, and certain ones are selected for trial as test
cases, the amount allowed by the court to attorneys, for disbursements and
professional services in the preparation and trial of such test cases, should
be charged pro rata against the whole number of cases, since all are bene-
fited equally by such services.

'These causes were heard on exceptions to the referee’s report as
to the amount due the attorneys and counsel on the basis of a quan-
tum meruit for professional services rendered.

Benjamin Barker, Jr., for the motion,
Wm. B. Coughtry, opposed.

LACOMBE, Circuit Judge. The successive attorneys and coun-
sel having asked for no distribution, as between themselves, of the
amount proper to be paid upon order of substitution, the question
presented for consideration is much simplified. It will be disposed
of as if there had been but a single attorney and a single counsel
engaged for the plaintiffs during the progress of the litigation.

The referee finds that a payment of $50 in each case would be
full compensation to the attorneys for the professional services ren-
dered in each of these cases. In this opinion I entirely concur.
There is, it is true, a disbursement of $63 paid for chemical anal:
ysis which might properly be included among the attorneys’ char
ges; but, inasmuch as the expense therefor was undoubtedly in-
curred in preparing one of the typical cases for trial, this item may
be considered with the allowance for services of counsel to be here-
after discussed.

The referee confined himself not only to services rendered in these
cases, but to services rendered as attorney only. For that reason
his report does not go far enough. It is unnecessary, however, to
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send! the-case! back! to lnm, smce thls eourt is fully” advised -as td’
all the facts. =~ . ;

It appears that there was a group of .some 40 or 50' cases: (m-
cludmg the 4 above entitled), all invdiving the same questions of
law: and practieally the'same questions:of fact. They were all in
charge of the same attorney. and counsel. TFrom time to time a
case supposed to be typical, and to present in a favorable light
the propositions which plaintiffs sought to maintain, was selected
for trial. This was undoubtedly the proper way in which to deal
with a volume of htlgfmon such as is presented by this group of
cases. Sugcess or failure in the test cases, of course, affected the
cases not tried, and to that extent the professional work resulting
in such success or failure may be considered as proportionately ren-
dered in each case of the group. 'Two: cases, which seem to have
involved but few entries, were successively tried at circuit, the
plaintiff defeated in both and appeal never prosecuted. A thlrd
suit, known as the “Butterfield Case,” was tried at circuit. Plain-
tiff prevalled appeal was taken to the supreme court of the United
States, and ]udgment afﬁrmed By this affirmance several of the
questions arising in the case were finally disposed of favorably to
the plaintiff, and by the result of such decision the plaintiffs in
each of the four above-entitled actions have directly benefited. A
fourth case was tried before me in October, 1888, involving some
15" or 16 entries, a verdict being rendered for the defendant. A
writ of error was sued out to,review this decision, but subsequently
abandoned. Some effort has subsequently been made to get .an-
other test case ready for trial, but none has been tried. The ques-
tion mow presented is, 'what were 'the services Whlch resulted as
above indicated worth? -

I am familiar with the questions ralsed in the case tried before
me. It did not take a long time, and while the facts weré frésh
in my mind I certified a charge in favor of the United States 'at-
torney for his services for the government on the trial of the case
of $250. In the absenece of any specific proof of some extraordinary
expenditure ‘to obtam evidence, I should . consider $500 a fair al-
lowance for the services .of counsel upon the trial, and for the serv-
ices of attorney and counsel in preparing the case for trial. . The
allowance of $250 for preparation for trial seems large, but it ap-
pears that part of the testimony was taken by deposition, which
is always expensive. The same amount may fairly be allowed for
the trial of the Butterfield Case, and for the two small actions first
tried $350 each should be sufficient. This would aggregate $1,700.
For all services in prosecuting writs of error and argning the case
in the supreme court of the United States $1,500 would seem to be
a fair remuneration. This brings the aggregate up to $3,200. For
all other services of counsel, including the preparation of additional
cases for trial, $1,000 would seem to be a liberal award. This
makes the aggregate $4,200, and when it is considered that this
sum is separate from and additional to the allowance for.attor-
neys’ services of the kind passed upon by the referee, and by him
found to be worth $50 per suit, it is thought that the conclusion
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reached by this court is not so far away from the estimates testi-
fied to by the expert witnesses as might at first be supposed. More-
over, it must be borne in mind that all of these witnesses testify
from the point of view of the practitioner in customs cases, who
almost invariably finds it necessary to add a percentage to his
normal charge in order to cover contingencies, since most of that
business is placed in the hands of attorneys with the understand-
ing that they are to receive nothing, and themselves bear the cur-
rent expenses, unless they succeed eventuallv in recovering from
the government. This estimate of $4,200, however, is made with
no such contingency in view, since whatever proportion of it may
be properly chargeable to the plaintiffs in these suits is going to be
paid by them, and thus no contingency of loss exists.

This $4,200, having been paid for services by which all interested
benefited equally, should be distributed proportionately against the
several cases. Thus, if the amount sued for in one of the cases enti-
tled above be $6,000, and the total amount sueéd for in all of the
cases of the group amounted to $120,000, one-twentieth of the $4,
200 should be charged against this suit.

It appears, however, that there was a recovery in the Butter-
field Case which was affirmed by the supreme court, and it must be
assumed that the amount of such judgment was paid by the gov-
ernment. Under the original agreement with the several plaintiffs,
50 per cent. of this must have been received and retained by the
attorney. That sum should therefore be deducted from the $4,200,
and the balance only distributed as a charge propomonatelv
against the different actions. Inasmuch as all the figures required
to reach the result are matters of record, it would seem as if a
conclusion might be reached without any further reference to the
master,

UNITED STATES v. SEUFERT BROS. CO,
(Circuit Court, D. Oregon. April 29, 1898.)
Nos. 2,308 and 2,318.

1. CONDEMNATION PROCEEDINGS—INSTRUCTIONS—DAMAGES.

n a proceeding by the government to condemn lands for a boat raflway
along the Dalles of the Columbia river, defendant requested an instruction
that when the government takes land it takes the fee simple, and the prem-
ises would never revert to defendant even if the work should be abandoned.
Held, that this Instruction was irrelevant, (1) because the character of the
use did not admit of an inference that it might be abandoned, and the jury
must be presumed to base its award on the demands of the complaint, which
were for the fee; and (2) because, even on the theory of a possible aban-
donment, the fact that the fee would remain in the United States would
not damage the defendant, since the land itself was of merely nominal value,
and the damages sought were for interference with fishing rights.

2. BAME—PROVINCE OF JURY—ESTIMATES OF WITNEBSES.

Where the estimates of witnesses as to the value of property taken differ
very widely, and the jury themselves view ‘the premises, it is proper to
refuse an instruction that they cannot disregard the testimony of the wit-

- nesses, and: base their verdict on mere conjectures .of their own, unsupported
by the: evidence, as such instructions are liable to mislead the jury into
supposing that they must pot rely on their own opinions,



