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Van Camp, guilty of contempt in disobeying the restraining order
heretofore granted, and assessing a fine against them of $500, to be
paid to the clerk of this court for the use of the complainant, to-
gether with the costs of this proceeding to be taxed.

HINDMAN v. FIRST NAT. BANK OF LOUISVILLE et aI.
(Circuit Court, D. Kentucky. February 15, 1898.)

1. REPRESENTATIONS BY BANK-CORPORATE POWERS.
Representations by a bank that an insurance company has a certain

amount of paid-Up capital stock and surplus, are ultra vires.
2. SAME.

Representations by the officers of a bank to an insurance commissioner,
that an insurance company had on deposit in such bank a certain amount
which had been paid in as capital stock and net surplUS, are not ultra vires.

8. FALSE REPRESENTATIONS-LiABILITY TO THIRD PERSONS.
A bank whose officers make false representations to an insurance commis-

sioner, concerning the amount which an insurance company has on deposit
with it, whereby the commissioner is induced to issue a license, is not liable
to a third person wno was induced to purchase shares in the company by
the fact that such license had been granted.
Phelps & Thurn and Abbott & Rutledge, for plaintiff.
Humphrey & Davie and Dodd & Dodd, for defendants.
BARR, District Judge. This is a reformed petition filed by order

of the court, and there is a motion to out part of it, and a
general demurrer filed by the First National Bank, one of the de-
fendants. The grounds of the demurrer are that the facts are not
sufficient to constitute a cause of action against the bank, and
that the matter complained of in the bill is in excess of the powers
conferred upon the defendant bank in its charter, and there can-
not be a cause of action against it. It seems from the allegations
of the bill that the plaintiff purchased from one C. B. Sullivan,
who was an officer of the Columbian Fire Insurance Company, 80
shares of the stock of the said insurance company on the 6th day of
February, 1893, for the sum of $10,000 cash; and the purpose of the
bill is to recover from the defendants the First National Bank.
Hart, and Sullivan the $10.000 thus paid to Sullivan for the stock
sold. The basis of this claim is that Hart and the others com-
bined and confederated together to deceive the insurance commis-
sioner of Kentucky, and did deceive him, and by their deceptions
induced him to grant a license to said insurance company to do
business. The particular allegations of false representations, so
far as the bank is concerned, are these:
"The plaintiff' further states that shortly before or on or about the 1st day of

January, 1893, certain persons associated themselves together for the purpose
of establishing and organizing a fire insurance company under the laws of the
state of Kentucky, to be known by the name of the 'Columbian Fire Insur-
ance Company of America,' and for that purpose said persons duly executed and
acknowledged articles of incorporation, which were duly recorded and filed with
the secretary of state of Kentucky as required by law. * * * Said Colum-
bian Fire Insurance Company of America, being so incorporated, applied to the
commissioner of Insurance for a license to do business in the state of Ken··
tucky as a fire insurance company, and the said company purporting to have
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a capital stock of tWQlmndred thousand, dollars and a ,surplus or fifty thou-
sand Said commissioner of insmance for the state of Kentucky, on
being so applled to, entered upon an investigation of the affairs and conditions
of the said company to ascertain whether or not It was entitled to receive a
llC€nse to do business as a fire Insurance company, as he .was so required to
Investigate by the laws of the state of Kentucky and in the performance of
his duty, During the course of said examination the said Columbian Fire In-
surance Company of America falsely represented to the sald commissioner that
its capital stock, of ;twohundred thousand dollars had been in good faith SUb-
scribed for and paid up In full In cash, and that In addition thereto it had on
hand a surplus of $48,182.90, or it total of $248,182.90, which it claimed and
represented to said commissioner that It then had on hand as cash assets, being
said, capital stpck and surplus paid In, In cash, and that the same was, free of'
all debts and obligations. The said sum of $248,182.90 was by said
insUl'ance company represented to said commissioner to be on deposit to the
credit of said inSLlrance company In ,the li'irst National Bank of Louisville, and:
snbject to the checl,>:.of said insurance. company. The said Insurance commis-
sioner, desiring 1:9. ,yerify the statements and representations .of the ,said insur-
ance company, applied to ,the said First National Bank onthe 31st day of
December, 1892, and through)ts sought to ascertain whether or not
the said insurange company had onde:(losit with said bank the said sum of
$24..8,182.90;. and. the offiC€rs of said hank, knOWing the purpose which said com,
missioner. hliJi in view in seeking saId information, caused the cashier of said
bank to give said commissioner a sworn statement to the effect that the said
insurance company had on deposit with said bank on said day the aforesaid sum
of $248,182.90, which had been Paid in as the capital stock and net surplus of
sald company; and. the said commissioner of Insurance, believing and relying
on the said statement so given to him by said bank, on the faith thereof issued
to said insurance company a license to do business as a fire insurance company
in Kentucky; .and, on the faith of said, license so issued by the Insurance com-
missioner of Kentucky, the said insUrance company was enabled to and did ac-
quire license to do business as 'a' fire Insurance company in Kentucky, and In
various other states of the United States, and at once proceeded to carryon
said business and Issue policies of insurance against loss by fire in Kentucky
and elsewhere, and to advertise and hold Itself out as a solvent insurance com-
pany, with a paid-up capital and surplus amounting to $248,182.90. Plaintiff
says that the sworn statement made by the cashier of the First National Bani,
of Louisville on the 31st day of December, 1892 (which was made In the regular
course of his duties aud with the of and by the direction of his su-
perior officers and the directors of said b/lnl,), and on the faith of which the in-
surance commissioner of Kentucky Isslied a. license to the said Columbian Fire
Insurance Compa.ny of America, was untrue, and was given for the fraudulent
purpose of enabling the said insurance company to deceive sald insurance com-
missioner, and obtain a license to do business when it was not lawfully entitled
to one. The plaintiff avers that the officers of said insurance company and
said bank, and the said C. B. Sullivan, A. 'W'. Hart, E. L. Butler, and James
R. Skinner, fraudUlently conspired and confederated together, and co-operated
with said bank, In its fraud herein set forth, to deceive said insurance commis-
sioner, and did decejve him, and by their Induced. him to grant a license
Said insurance company, and thereby set on foot said fraudulent insurance

company."

It is alleged that the consideration for the making of these false
representations by the bank was the agreement of the insurance
company to make deposit with the bank of all of its moneys, which
deposit would be and was valuable to it. It is further alleged that
the insurance company, by reason of not having a full paid up
capital stock; became insolvent in the spring of 1894, and the com-
plainant lost his entire stock,as the assets of the company will
pay its creditorsonly a small percentage of its debts.
There is no allegation in the bill that there was not really at the
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time to the credit ofthe insurance company the sum stated, but it is
alleged that the insurance company did not have full andimmedi·
ate control of these deposits. It is also alleged that $25,000 of
the deposit was made up by a certified check issued by a New York
bank under an agreement that the mones was not to be withdrawn
from that bank until after the company was a going concern and
had received premiums, and that it was not actually paid until
some two months thereafter; and it is alleged that these deposits
were made up in part by the bank discounting notes of stockhold-
ers given for the stock itself, which were indorsed by the insurance
company, and that in fact the whole of the capital stock and surplus
was not fully paid up at the time; that the capital stock, to the
extent of something like $100,000, was never paid up. It is also
alleged that the complainant relied upon the fact that the license
had been granted to the insurance company to do business by the
insurance commissioner of Kentucky. Knowing that the law re-
quired the capital stock to be paid up, he relied upon that fact,
and was induced thereby to buy this stock from Sullivan, in Febru-
ary, 1893, paying therefor $10,000 cash. But it is not alleged that
the national bank or any of its officers made any representation to
him whatever, nor is it alleged that the complainant had actual
knowledge of the representations which are alleged to have been
made by the cashier of the First National Bank to the insurance
commissioner at the time of his purchase of the stock. The Ken-
tucky statutes (section 622) provide that "no insurance company
shall be authorized to commence business until the minimum
amount of capital stock named in the articles of incorporation has
been subscribed and actually paid in." There are other allegations
in the bill which seemingly allege that after the license was granted
to the insurance company the bank united with that company in
making publications as to its having a paid-up capital stock and
surplus of $248,182.90. But this allegation is obscurely made, and
it was not presented by counsel on the oral argument as one of the
grounds upon which the liability of the bauk was claimed. But,
if it be conceded that this allegation is definitely made, we think
that such a declaration was certainly beyond its corporate powers,
and would be ultra vires, and need not be further considered in
the consideration of this question. See Dresser v. Bank, 165 Mass.
120, 42 N. E. 567.
The reformed bill is quite difficult of construction, and somewhat

ambiguous in its allegations, but I think the foregoing statement
includes all that is material to the consideration of the questions
under submission. It is insisted by the demurrant that the repre-
sentations made bv the cashier or other officers of the First National
Bank, as alleged, ·were beyond its corporate powers, and that the
bank is not, therefore, liable for any injury caused to the complain.
ant thereby; and, secondly, that if these representations as alleged
were false, and are within the corporatf' powprs of the First Na-
tional Bank, and that it is clearly alleged to have been to deceive
Mr. Duncan, the insurance commissioner, into granting a license
to the insurance company, still the defendant bank is not liable
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for any injury which might arise to the complainant for the loss of
his stock in the insurance company thus licensed, because there
is not a sufficient connection between the false representations to
the insurance commissioner and the loss by the complainant of the
value of the stock to authorize a recovery. We will consider these
propositions in tl1eir order.
Among the powers given by the national banking act to its board

of directors or its authorized officers or agents are "all such inci-
dental powers as shall be necessary to carryon the business 9f
banking; by discounting and negotiating promissory notes, drafts,
bills of exchange or other evidences of debt; by receiving deposits,"
etc. As the First National Bank had the right to accept the de-
posits of the insurance company, it would seem to follow, as an
incident to receiving deposits, that the cashier might state orally
or in writing, to those authorized to inquire, the amount of the
deposits and the nature of the deposits,-whether on account of
capital stock or surplus or whether a general deposit. That far he
was acting under the corporate powers and in the usual course of
his business. He had also the corporate power, in the course of
his business, to state more than what the books of the bank showed,
if he personally knew the fact, or assumed to know the fact, in the
performance of his official duties, as to the amount of the deposit
or the character of the deposit. In the absence of any evidence,
and assuming that the allegations of the bill are true, it may be pre-
sumed that thus far the facts stated by the cashier of the First
National Bank in regard to the character of the deposit, whether
it was capital stock, or capital stock and surplus, was such as the
books of the bank showed, or such as the cashier of the bank and
the custodian of the deposits had a right to know and might com-
municate. So that if he knew the deposit was made up by dis-
counts credited with the intention of swelling the deposit, with a
view to deceiving the insurance commissioner into believing that
the capital stock was paid up, it would be within the bank's corpo-
rate powers. The liability in· such a case would be because the
false representations were made about a thing which was the bank's
business in connection with its corporate powers, and in the usual
course of the business of the cashier of the bank. We think the
case of Fisher v. Bank, 12 C. C. A. 413, 64 Fed. 674, sustains this
view; nor do we think that this view is contrary to the doctrine an-
nounced in the case of Weckler v. Bank, 42 Md. 581; or that of
Bank v. Pirie, 27 C. C. A. 171, 82 Fed. 799. In the last case the
court used quite strong language on the subject of guaranty, hold·
ing that the guaranty was beyond the powers of the national bank,
in a case where a vendor endeavored to set aside a sale of goods
made by him on the ground of fraud of the vendee. It appeared
that the vendee had presented, among other things, to the vendor,
the guaranty of the national bank. The court held that such a
guaranty was beyond the powers of the national bank; that the
national banking act conferred no authority to make such a guar-
anty by express terms or by fair implication; and further held
that, in contemplation of law, the vendor knew when he sold the
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goods in question that the guaranty was of no value, even though
he supposed it had been executed with the sanction of the board of
directors, and therefore he was not defrauded. But here we think
no such view can be taken, as Mr. Duncan, the insurance commis-
sioner, had the right to rely upon a statement made by the cashier
of the First National Bank in regard to the deposits in the bank to
the credit of the insurance company and upon what account. In
passing, it is not, however, intended to say that, if part of this
deposit was made up by discounting notes of stockholders, even
though such notes were indorsed by the insurance company, such
fact would be itself fraud upon the law, or that it would be a false
statement in regard to the paid-up capital stock.
Assuming, therefore, that so far the representations of the cash-

ier of the First National Bank were not ultra vires, and that these
acts were so far in the course of the business of the First National
Bank, and in the course of the employment of the cashier, and did,
as alleged, induce, or tended to induce, the issuing of the license by
the insurance commissioner, the next inquiry is, can the complain-
ant, who purchased his stock when the insurance company was a
going concern, and to whom no representations were made, and who
knew nothing of the representations made to the insurance commis-
sioner, recover the value of his stock upon the ground that false
representations had been made to the commissioner, and that the
commissioner was thereby induced to license the insurance com-
pany?
We think the general doctrine is very well stated by Mr. Cooley

in his work on Torts (page 493). He says:
one has a right to accept and rely upon the representations of others

but those to influence whose actions they were made. * * * When state-
ments are made for the express purpose of influencing the action of another.
it is to be assumed they are made deliberately and after due inquiry. and
it is no hardship to hold the party making them to their truth. But he is
morally accountable to no person whomsoever but the very person he seeks to
influence, and whoever may overhear the statements, and go away and act
upon them, can reasonably set no claim to having been defrauded if they prove
false. Fraud implies a wrongful actor and one wrongfully acted upon; but
in the case supposed there is no privity whatever. Therefore one may even
be the person to whom the false representations are made, and yet be entitled
to no remedy if they were made to him as agent for another, and to affect
the action of the other, and were not intended to influence his own action. But
some representations are made for the express purpose of influencing the mind of
the public, and of inducing individuals of the public to act upon them; and
whoever in fact does receive, rely, and act upon these in the manner in-
tended has a right to rega'rd them as made to him, and to treat them as frauds
upon him, if in fact he was deceived to his damage. Cases of this sort
are those in which the projectors of corporate undertakings publish pros-
pectuses containing misrepresentations calculated to influence others to invest
moneys in their project. The cases are numerous in which the courts-
sometimes of equity and sometimes of law-have given relief to parties de-
frauded by such misrepresentations."
The learned author refers in a note, to sustain this view, to the

case of Wells v. Cook, 16 Ohio St. 67. In that case an agent bought
for his principal some diseased sheep under false representations
made by the vendor that they were sound, and afterwards pur-
ehased them of his principal, and suffered damages in consequence



86 FElDERAI,.

of disease. The cO,urt held that he was p.ptenU-
tIed tpany redress against the first vendor. The . case itself

.c.arefully considered. In that opinion. of the supreme
court of Ohio, delivered byJudge;Brinl{erhoff, after reviewing the
cases, the. following language:
"Tbe:i1ltLuences of buman conduct,good or bad, are far-reaching, and are often

seen am!, felt in consequenceii' ,remote, but uncertain and compli-
cated. . It is . simply impossible ,that· municipal law should take cognizance of
all these consequences. From"neCessity, a'large share of them must be left
to the, jurisdiction of public opinion, individual conscience, arid 'finally to the
retributions ,of another world. 'l'beremust somewhere be fixed a limit between
the near, and ,remote, direct alldindirect, consequences, beyond which the law
will not take cognizance of t1wm'. And in this case we are satisfied that one
of the presGriDed limits is this: that the false and fraudulent representations
must have been intended to be acted on' in a matter affecting himself by the
party who seeks redress for consequential injuries."

, .
This ca'sewas approved by Judge Leavitt, district judge of the

Ohio district, and applied in the case of Ware v. Brown, 2 Bond,
268, Fed. Cas. No. 11,170. In that case there was a leasehold for
oil .purposes of a certain piece of lll,nd in West Virginia. Certain
parties owned three-fifths of the leasehold, and one Cochran owned
the other two-fifths. There was a conveyance lllade by the par·
ties who owned only the three-fifths of the entire leasehold, and in
the conveyance Cochran, the owner, of the other two-fifths, was
falsely united as a conveyer. This was certified by Brown, a
notary pUblic, i. e. that Cochran personally appeared before him,
and acknowledged anli signed and sealed the same in his presence.
This conveyance was to one Buffington, who made several convey-
ances thereafter of the entire property, but the defect in the title
was not found until after the several, conveyances, and it caused
the reinote vendee a considerable sum of money. to perfect his title.
He sued ,the notary public,Brown, ,for :false representations. The
couMheld that Buffington could recover damages, but that the
wrong committed was n(}tassignable in 'fact or by operation of law,
aJ?d that the plaintiff, Ware,couldI,lot recover. The case of Hun-
newell v. Duxbury, 154 Mass. 286, 28·N.E. 267, seems to be in prin-
ciple .on aU forms, with the: case at hal'. In that case the Massa-
chusetts law"required that foreign corporatiollsshould have a
certificate filed with the co,nunissipners of corporations of the state
of M!lssachusetts, in order. to be allowed to do business in that
state. Such a certificate was signed by the defendants, with a
jurat which stated that the capital stock'of the corporation, which
was a Maine and had been paid
in, and that the electrical,advertisingdevices, to the value of $149,-
650, had been. transferred to it. It was held that the defendants·
who made this statement were .notliable for damages, for false
representations, toa person who had taken the notes of the cor·
poration, and who had been informed by his attorney, who had read
it, of the statement in the certificate. The court say:
"The statement which was made to enable the corporation to do business was

too remote from any design to Influence the action of the plaintiff in taking the
notes of the corporation to make it the foundation of an action of deceit. To
sustain such, action, the" misrepresentations must either have been made to,
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the plaintiff Individually, or as oneof:the public, or as one of a class to whom
they are In fact addressed, or have been intended tointluence his conduct in
the particular of which he complains,"

We have not seen, nor has our attention been called, to any case
which either controverts or overrules the principles announced in
the above case.
In the great case of Peek v. Gurney, L. R. 6, H. L. 373, which was a

case decided in 1873, all of the English cases that were pertinent to
the question were reviewed and most elaborately considered by the
then lord chancellor, Lord Cairns, and the other judges. In that
case one Peek, the appellant, purchased a large number of shares
in a corporation called the "Overland & Gurney Company." This
company was formed in 1865, for the purpose of getting new money
for use in the business of Overland & Gurney, an established com-
pany, who had been previously considered very prosperous. A
prospectus was issued by certain parties, in which a statement was
made in regard to the assets and business of the previous company
and its profitableness. 'l'hese statements were false statements
and material. Peek, however, was not one of the original allottees,
i. e. one of the parties who subscribed and paid for the stock wbich
was originally issued by the company, but bought from a party
was an allottee of such stock. The company .failed in a little
while, and he lost all of his stock; besides, he had to pay a very
large amount on his shares in the winding up. The inferior court
dismissed the bill, on the ground that he waited too long. When
the case came to the house of lords, they discussed the question on
its merits, and refused to affirm upon that ground, but did affirm
upon the ground that he had no right of action against the original
signers of the prospectus, as he was not an original allottee; that
the liability for the false statements was only to the original aI-
lottees of the stock. The grounds, as we underi3tand, of this most
elaborate consideration and decision of the nonliability of the de-
fendants, signers of the prospectus, was that the purpose of issu-
ing the prospectus was to obtain the original subscription. The
original subscribers who were influenced bv the prospectus were
entitled to recover, but not those who acquired stock subsequently,
althoug-h they may have known, as did the appellant in the case, of
the statements, and had been influenced in the purchase of the
.stock by what was therein stated. While it was a general state-
ment that all might read, it was with a definite purpose, and the
liability for the wrong done was only to those who were influenced
to subscribe originally under the invitation of the prospectus. This
we conceive to be the principle which is announced by :Mr. Cooley in
general terms, and also by the supreme court of Ohio in Wells v.
Cook. It may be that there are some cases in the United States
which may hold those who signed a general prospectus, and issued
it to the public, for the organization of a corporation, or the pro-
motion of enterprises, to be liable for whomever may be injured
by the false representations. In such cases, it must be that they
:are put upon the ground that it is intended to deceive anyone to
whom the knowledge may come, and who may act upon the repre-
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sentations, and for an indefinite time. But, if the principle upon
which those cases are decided be conceded to be sound, it should
have no application to the case at bar, since the misrepresentations
which are alleged to bave been made by the bank's officers, within
the scope of its corporate authority, were. only made to Duncan, the
insurance commissioner, and only influenced him, and were only
intended to influence him, if we assume, as we must, that all the
allegations of the petition are true. We conclude, therefore, that
on this ground the defendants' demurrer should be sustained; and it
is .so ordered.

TOBIN v. ROARING CREEK & O. R. CO. et al.
(Circuit Court, E. D. Pennsylvania. April 27, 1898.)

No. 42.
1. PROOF OF CORPORATE OFFICER'S AUTHORITy-SECONDARY EVIDENCE.

Where the authority of the president of a corporation to make the con-
tract sued on is alleged to be conferred by a resolution of the board of
directors, plaintiff's oral testimony to the contents of a copy of such resolu-
tion, under corporate seal, attested by the secretary, is inadmissible, where
no steps have been taken for the production of the alleged copy.

2. RUI,ROAD COMPANIES-AuTHORITY OF PRESIDENT-CONTRACTS.
The president of a railroad company has no inherent authority to make

a contract with an Individual whereby the latter is to procure a loan of
$150,000 for the company in consideration of receiving 10 per cent. of that
sum.

-fhis was an action at law by Eugene Tracy Tobin, a citizen of
Pennsylvania, against the Roaring Creek & Charleston Railroad
Company, a West Virginia corporation, and Cassius L. Dixon, a
citizen of West Virginia, who is receiver of the said railroad com-
pany, tb recover money alleged to be due under a contract. The
case was heard on a motion to strike off a nonsuit.
Frttncis Trocy Tobin, Henry Budd, and Samuel G. Thompson, for

plaintiff.
Henry C. Terry and John G. Johnson, for defendants.

DALLAS, Circuit Judge. This action was brought to recover
$15,000, with interest, alleged to be due to the plaintiff by the cor-
poration defendant, by virtue of an alleged contract by it with him
that, if he (the plaintiff) would procure a loan of $150,000, to be
made to the corporation, it would pay to him the sum of 10 per cent.
of said $150,000. Two statements. of plaintiff's claim were filed,
one upon June 29, 1896, and the other upon October 7, 1897. At
the outset of each of them it is said:
"The Roaring Creek and Charleston Railroad Company, by a resolution of

the board of directors at a meeting of the board duly held, authorized and
empowered Samuel B. Diller, the president of said corporation. to make any
and all contracts for the transaction of the business and the prosecution of
the work .of said corporation which he, the said Samuel B. Diller, as presl.
dent thereof, might see proper to make."
This allegation is a material one. The plaintiff, npon the trial,

attempted to present his case in accordance with it. He nndel··


