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cessive,—a conclusion which I have reached not so much from the
testimony taken before him as from a familiarity with the case, ac-
quired by the extended examination of the record which was neces-
sary to a final disposal of the appeal. The exceptions are overruled,
and master’s report confirmed. Master’s fees fixed at $750 and dis-
bursements, '

LUCAS v. COE.
{Circult Court, N. D, New York. May 11, 1898)

1. ATTACK OF INSOLVENT NATIONAL BANK — TRUSTER — LIABILITY FOR ASSES8-
MENTS.
A trustee, though not appointed by a will or an order of a court or judge,
Is not personally liable for assessments against stock of an insolvent na-
tional bank owned by this cestui que trust, but standing in his name, where
he has been guilty of no fraud, concealment, or negligence.

2. SAME—F1XING L1ABILITY—REAL AND APPARENT OWNER.

In fixing the liability for assessments against stock of an insolvent na-
tional bank, the effort of the court should be to ascertain who is the actual
owner, and to hold him, releasing the apparent owner, if he has done noth-
ing to deceive or mislead.

Fred W. Noyes, for plaintiff.
R. J. Fish, for defendant.

COXE, District Judge. The plaintiff is the receiver of the Marine
National Bank of Duluth, and brings this suit to recover of the
defendant an assessment of 78 per centum upon the par value of
eight shares of the capital stock of the bank alleged to be owned
by the defendant. The capital stock of the bank was originally
$250,000., In 1894 it was reduced to $200,000.

On October 6, 1890, the defendant, as trustee of E. Emmons Coe
Hamlin, who was an infant of tender years and a grandson of the
defendant, subscribed for five shares of the capital stock of the
bank and received a certificate running to “E. Emmons Coe, as
trustee for E. Emmons Coe Hamlin.,” When the stock was re-
duced this certificate was returned to the bank and a new one for
four shares substituted running to the defendant “as trustee”
merely. The officers of the bank were advised that he held this
stock as trustee precisely as in the surrendered certificate. The
omission of the words “for E. Emmons Coe Hamlin” was their
work and not the work of the defendant. Being done by them
without his knowledge, consent or suggestion it did not change the
legal status of the parties. On the same day that he subscribed
for the stock as trustee he subscribed for five shares on his own
account and received a certificate for five shares and, subsequently,
a new certificate for four shares, running to him individually. In
July, 1894, before the bank became insolvent, the defendant sur-
rendered this certificate and received a new one in his name “as
trustee,” the name of the beneficiary not being mentioned in the
certificate. The consideration for this transfer was $250 paid to
the defendant by F. M. Hamlin, the father of E. Emmons Coe Ham-
lin, who purchased the stock for his infant son.
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No question is raised as to the appointment of the plaintiff, the
insolvency of the bank or the validity of the assessment. It is not
pretended by the plaintiff that these transactions were fraudulent
or made with intent to avoid liability on the part of the defendant.
The defense is that the defendant was trustee of E. Emmons Coe
Hamlin, the actual owner of the shares, and that he is, therefore,
exempt from liability, under section 5152 of the Revised Statutes
which provides that:

“Persons holding stock as executors, administrators, guardians or trustees,
shall not be personally subject to any liabilities as stockholders; but the estates
and funds in their hands shall be liable in like manner and to the same eXtent

as the testator, intestate, ward or person interested in such trust funds would be,
if living and competent to act and hold the stock in his own name.”

If, then, the defendant was the trustee for his grandson at the
time the assessment was made it follows that he cannot be held
personally liable. Some one was the legal owner of these shares;
some one is liable to assessment. In the absence of all evidence
of fraud or concealment, the true situation being fully understood
on both sides, it is plain that he would be liable whose property
paid for the stock and who was entitled to receive the dividends
and proceeds in case the stock was sold. “One who may profit
by the gains of an enterprise should bear its losses, rather than
that they should fall on strangers; and the statute imposing a
liability on the shareholders of national banks undoubtedly rests
on this.” Beal v. Bank, 15 C. C. A. 128, 67 Fed. 816.

The fact that the defendant is responsible and the cestui que
trust presumably irresponsible is a matter of no moment. There
is nothing requiring a shareholder in a national bank to be solvent
and these shares may be held alike by the millionaire and the
pauper. The question for the receiver in making an assessment
is, who owns the shares, not who is best able to pay?

But it is argued that the section quoted refers only to a trustee
appointed by a will or by the order of a court or judge. The stat-
ute does not 8o say and there can be no question that the relation
of trustee and cestui que trust may exist without such formal
action.

In Mabie v. Bailey, 95 N. Y. 206, it was held that a deposit of a
sum of money in a bank by A. “in trust for” B., who was an infant,
constituted a trust which was irrevocable so far as the trustee was
concerned. Martin v. Funk, 75 N. Y. 134; Minor v. Rogers, 40
Conn. 512; Hamer v. Sidway, 124 N. Y. 538, 27 N. E, 256.

In the case at bar the father of the infant had in his possession
a fund of $500, which had been contributed by various relations,
the defendant among the rest. The father did not own this fund;
he held it in trust for his infant son. When he handed it to the
defendant and requested him to invest it for the infant in the
same securities in which he invested his individual property there
can be no doubt that the defendant held the fund, and the shares
subsequently purchased, in trust for the infant. The shares were
not the defendant’s shares; this is manifest. The dividends were
not his; if the shares had appreciated in value the surplus would
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1ot have: belonged to him. Upo:n ‘what theory of right should he
be held responsible for the ltatutory liability, it being conceded
that the officers of the bank 'h4d full knowledge of all the facts?
If this were an action by thé cestui que trust against the trustee
for the negligent or wrongful disposition of the trust fund an en-
tirely different principle would be involved.” The effort of the court
in these cases should be to ascertain who is the actual owner of
the shares and to hold him, releasing the apparent owner in all
cases where he has done nothing to mislead or deceive the bank.
In arriving at the true ownership the court is permitted to look be-
yond the books and papers and establish the truth by extrinsic evi-
demnce.

In Yardley v. Wllgus 56 Fed, 965, the court assessed the actual
owher although the stock appeared on the books of the bank in the
name of another with nothmg to show that 1t was held for the
owner.

In Pauly v. Trust Co., 165 U. 8. 606, 17 Sup. Ct 465 the supreme
court refused to enforce the receiver's assessment agamst one who
held the shares “as pledgee,” ahd'in Anderson v. Warehouse Co.,
111 U. 8. 479, 4 Sup. Ct. 525, it was held that a pledgee might take
the shares ixi the name of an irrésponsible trustee for the express
and avowed purpose of escaping individual liability thereon.

" As to the first transaction the plaintiff seems to have entertained
the opinion, in accordance with the foregoing views, that the de:
fendant was not liable. On the 20th of July he ertes to the de-
fendant:

“E, Bmmons Coe Hamlin, or you as trustee for him, or his estate, or his
vuardian, is liable for the assessment on the other four shares of stock standmg
in your name as trustee. Tt seems that you originally took five shares of stock
for yourself as trustee for B, Emmons Coe Hamlin, that you subsequently, when
called upon to surrender one-fifth of the said stock, did so and received a new
certificate running to yourself merely as trustee, but the .officers of the bank
were, .of course, advised that you held this block of stock as trustee for E. Em-
mons Coe Hamlln »

' He then requested the defendant to send the amount of the as-
sessment upon the other four shares.

Regarding the July transaction the case would be very different
if 'there were the slightést evidéence -that the transfer to the: de-
fendant as trustee was made with intent to avoid responsibility on
his part, but there is not. The proof shows that the transaction
was a bona fide one throughout and that the defendant notified
the bank officials who his beneficiary was. The failure to insert
his name in the certificate was their fault and not the fault of the
defendant. This being so the two transactions are, in principle,
alike. ,

_ The authorities cited by the plaintiff proceed largely upon the
theory that where a party, by his own act, appears upon the books
of the bank as the individual owner of stock he should not be per-
mitted to relieve himself from liability by proof that he holds the
stock in a representative capacity.  The defendant here has been
guilty of no concealment and no negligence and the court sees
no reason why he sliould be compelled to pay'a personal liability
upon stock which stood in his name as trustee simply for the con-
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venience of another, the transaction being such that he could reap
no advantage and exercise over the stock no supervision, or con-
trol, except to receive and pay over the dividends to his grandson.
The complaint is dismissed.

ATLANTIC TRUST CO. v. WOODBRIDGE CANAL & IRRIGATION CO.
et al. (THOMPSON et al,, Interveners).

(Circuit Court, N. D, California. August 9, 1897.)
' No. 11,950.

1. TrusT DEED—SUSPENSION OF POWER OF ALIENATION.

A mortgage or deed of trust to secure bonds of a corporation does not
suspend the absolute power of alienation of the property covered, and is not
in contravention of Civ. Code Cal. § 715, which inhibits the suspension of
the power of alienation for a longer period than the continuance of the
lives of persons in being at the creation of the limitation.

IRRIGATINN COMPANY—CLAIMB FOR SERVICES AND MATERIALS—PRIORITY OVER
MORTGAGE.

Claims against an irrigation company for work and material furnished in
the operation of the company’s business, and which were essential to its
operation and to the preservation of its property, are preferred, on the
appointment of a receiver, over a prior mortgage of the company’s property.

8. SaME.

Claims against an irrigation company for services and material furnished
in the construction of an extension which was not necessary to preserve
the property of the company, or to keep it in operation, are not entitled to
preference over a prior mortgage of the company’s property.

4. MECHANIC'S LIEN—ATTORNEY'S FEES.

Where those whose claims for services and materials are given prefer-
ence over a mortgage upon equitable grounds also base a claim of prefer-
ence on the mechanic’s lien law, such latter claim will not be considered,
and compensation for attorney’s fees, and expenses of proceedings to record
the lien, will not be allowed. ‘

. IRRIGATION COMPANY—CLAIMS FOR SERVICES—PRIORITIES.

Claims for services rendered in the construction of an addition to an irri-
gation system, which was never completed or in operation, will not be pre-
ferred over a prior mortgage on the property of the irrigation company.

. PLEDGED BoNDS—SALE AT AUCTION.

‘Where the bonds of an irrigation company, pledged to secure claims against
the company, are sold at public auction, and bought in by the pledgees, the
latter are entitled to be paid the full value of the bonds, and not merely
the amount for which they were pledged.

7. TiIME CHECKS—LIMITATION OF ACTIONS.

Time checks given for services are evidences in writing of a liability, and
claims founded thereon are not barred by Code Civ. Proc. Cal. § 839, subd. 1,
which provides that an action upon a contract obligation or Hability not
founded upon an instrument in writing shall be commenced within two years.

8. Warer RicHTs.
‘Water rights in an irrigation company, which are appurtenant to spe-
cific land, will be allowed, against the receiver of the company.

Scrivner & Schell and John B. Hall, for complainant,

Budd & Thompson and W. M, Cannon, for J. C. Thompson.

W. M. Cannon and Paul C. Morf, for Wm. Alloway, A. H. Cowell,
E. Franklin, and others.

E. P. Cole, for Wm. C. Pidge, Buell & Co., and others,

O’Brien, O’Brien & O’Brien, for F. G. McClelland.

Cannon & Freeman and E. R. Thompson, for J. N. Castle,
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