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Clearly, an individual or a private corporation would not be per-
mitted to make any such defense, and, under the circumstances of
this case, we can gee no reason why a different rule should be
applied in favor of this county. We think the county is just as
much estopped from making such a defense as an individual or a
private corporation. Iilinois Trust & Sav. Bank v. City of Ar-
kansas City, supra; Water Works Co. v. City of Columbus, 48 Kan.
113, 28 Pac. 1097. In the case of Sleeper v. Bullen, reported in 6
Kan. 300, it was held that a city was estopped from denying the
validity of a contract under which a street was graded, after the
grading had all been done.

To dispose of the third assignment of error, it is sufficient to say
it has long been the established law of the courts of the United
States that to grant or refuse a motion for a new trial rests in the
sound diseretion of the court to which the motion is addressed,
and that the result cannot be made the subject of review upon a
writ of error. Insurance Co. v. Young, 5 Cranch, 187; Pomeroy
v. Bank, 1 Wall. 592; San Antonio v. Mehaffy, 96 U. 8. 312; Rail-
road Co. v. Heck, 102 U. 8, 120; Boogher v. Insurance Co., 103 U. 8.
90; Jones v. Buckell, 104 U. 8. 554; Criner v. Mathews, 32 U. 8.
App. 405, 15 C, C. A. 93, and 67 Fed. 945; Condran v. Railway Co.,
32 U. 8. App. 182, 14 C. C. A. 506, and 67 Fed. 522; Woodbury v.
City of Shawnee Town, 20 C. C. A. 400, and 74 Fed. 205.

The judgment of the circuit court is reversed, and the case re-
manded, with directions to overrule the demurrer, and permit the
-defendant to answer.

HART et al. v. BOWEN,
(Circult Court of Appeals, Fifth Circuit. April 19, 1898))
No. 59I7.

1. TRIAL—ORDER OF PROOF—DISCRETION OF COURT.

It is within the discretion of a trial court to call attention to an omission
of proof after plaintiff has formally closed his case, and on request to per-
mit the omission to then be supplied.

‘8. SAME—REFUSAL OF INSTRUCTIONS,

It is not error to refuse instructions asked, based upon general legal propo-
sitions, but not upon any evidence tending to show that such propositions
are applicable to the facts of the case.

8. APPEAL—ASSIGNMENT OF ERROR.

An assignment that the court erred in entering judgment in favor of the

plaintiffs against the defendants is foo general to be noticed.
4. BAME—ASSIGNMENTS MUST BE SPECIFIC,

Assignments of error are required by the rules to point out the specific
ground of error relied on, and an assignment that the court erred in charging
the jury that there was no evidence establishing a defense is too general.

5. PARTNERSHIP—POWERS OF SURVIVING PARTNER—SETTLEMENT O¥ INDEBTED-
NESS To EMPLOYE.

For 10 years an employé worked for a partnership without the amount
of his compensation having been fixed, being permitted to draw what money
he needed, which was charged to his account. At the end of that time the
senior partner died, the business being continued in the firm name by the
surviving partner, who was a son and heir of the deceased partner, and the
remaining heirs, Afterwards, on a settlement made with the surviving



878 . 86 FEDERAL REPORTER.

i partnér hmT other of the helrs afid the’ employ§, the past salary of the latter

“was agreed upon, and the amount credited to his account on' the books of the

+»f firm, . Heid, that such settlement was binding on the firm and the repre-

sentatives .of the deceased partnmer, upless set aside in a direct proceeding
. for ‘that parpose on the ground of error, mistake, or traud, '

S HUSBAND AND WiFrE—RieET 0F WIFk To SUE—PARAPHERNAL PROPERTY.

"Under the law of Louisiana a wife cannot maintain an action in her own

name against others than her husband, except for the. purpose of recovermg
. ‘or protecting her paraphernal funds or property
7 SaME—EsTOPPEL TO REQUIRE PrOOR. -

‘Where a married woman deposits funds with a partnershlp as her separate
parapherna] property, and they are recognized and treated as'such by the
firm and by the representatives of a deceased partmer, her: account being

“Kept separate from her husband’s, she may recover -such funds in her own
- name, without proving their paraphernal character, defendants being estopped
to deny the fact.

In Error to the Cn‘cmt Court of the United States for ‘the Eastern

’Distmct of Louisana.

This action was instltuted in the cireuit court on the petitlon of Mrs. B. W.
BOWen wite of Reuben D. Bowen and of said Reuben D..Bowen, each citizens
of the state of Texas, and therein it was averred as follows: “That the estate

“of B. J. Hart, deceased, now being administered in the civil district court for

the pamsh of 011eans under the number 45,308 of the docket thereof, and the
commereéial firm of B. J. Hart' & Co., and Mrs. Juliana Hart, widow of said de-

‘ceased, Miss Mary T. Hart, a feme so]e of full age, Edmund J Hart, Mrs. Julia

H. Hall, widow of Charles’ K ‘Hall, deceased, John B, Hart, W. H. Jewell, Mrs.
Henrietta H., Gordon, wife of W. A. Gordon, the 1nd1v1dual members of said
firm, - each and all of sald defendants being citizens of the state of Louisiana,
and domiciled in this city and parish, are each justly and truly indebted in
solido unto petitioners in the full sum of eighteen thousand one hundred and
thirty-five dollars ($18,135), with interest at the rate of six per cent. per annum,
payable monthly, on ten thousand dollars from March 1, 1896, until paid, and
on eight thousand one hundred and thirty-five dollars from April 1, 1896, until
paid, being for $18,122.13 your petitioner Mrs. B. W. Bowen has on deposit
with said firm of E. J. Hart & Co. and a balance of $12.87 to her credit on an
open account with said firm. Petitioners aver that E. J. Hart, deceased, as
aforesaid, was a member of sald firm of E. J. Hart & Co., and a ecitizen of the
state of Louisiana, up to the time of hig death, and that sald firm and the busi-
ness thereof has since been’carried on and conducted by the other defendants

.hereinbefore named; that for a number of years previous to the deéath of the

said senior member of said firm, and to the present time, your petitioner Mrs.
B. W. Bowen has kept a deposit account with the said firm upon the condition

~and with the agreement and stipulation that the said E. J. Hart & Co. should

., allow and pay her monthly interest at the rate of 6 per cent. per annum on the

amounts to her credit both on her deposit and on her open account; that ever
since July 27, 1895, the amount to the credit of your said petitioner Mrs, B.

. W. Bowen on her deposit account with said firm has been, dand is now, $18,-

" 122, 13, and that up to March 1, 1896, the said firm paid to her each and every

month the interest due thereon as stlpulated and agreed, and she was also paid
by said firm the interest on eight thousand one hundred and twenty-two and

18/14 dollars ($8,122.13) of ‘her deposit credit for the month' of March, 1896,

and up to April 1, 1886, but she has not been paid any interést whatsoever since
April 1, 1896, although the same has been frequently demanded from said firm.

“Further, petitioners aver that your petitioner Mrs. B. W. Bowen has a right

to withdraw the said deposit, and demand a settlement from said B. J. Hart &

“Co., at any time, and that the ‘full amount of said $18,185 was due and payable

té her by said B. J. Hart & ‘Co. as soon as demanded from them, and she has
made due and frequent démand upon sald B. J. Hart & Co. for the same, but
without avall, and the sald E. J. Hart & Co. still refuses and neglects to pay
to petitioner any part of the amount g0 due to her or even the interest thereon.
Further, petitioners aver that the said indebtedness of said firm belongs to your
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petitioner Mrs. B. W. Bowen individually, and-is ber separate property.” The
petition closed with a suitable prayer for judgment. To this petition all the
defendants appeared by counsel, and filed exceptions on the ground of vague-
ness- and indefiniteness;- and for grounds assigned as follows: ¢“(1). That, al-
though it is alleged in the body of the petiticn that the debt claimed is due to
Mrs. B. W. Bowen individually, the action is brought in the name of both R.
D. Bowen and: his wife, Mrs, B. W, Bowen, and the prayer is for judgment in
favor of both said petitioners, and thus defendants are not advised who is the
real plaintiff, and in whose favor judgment is claimed. (2) That, although it
appears on the face of the petition that Mrs. B. W. Bowen is a married woman,
and that the deposit' account alleged therein was kept with her as a married
woman, yet it is-alleged that the sald indebtedness is her separate property,
and no fact whatever is alleged upon which this allegation is based, or which
would take this claim out of the rule and presumption of law that all property
acquired during marriage by either spouse belongs to the community of acquets
and gains subsisting between husband and wife. (3) That in other respects
the allegations of said petition are so vague and indefinite that defendants can-
not safely answer thereunto,”” On the hearing of these exceptions the court
ordered that they be “maintained so as to require the plaintiffs to amend their
petition so as to pray for judgment in the name of the wife, and thereupon the
plaintiffs were allowed to amend their petition accordingly.” No formal amend-
ment appears to have been made, but thereafter the action proceeded the same
as if the husband, Reuben D. Bowen, had been eliminated as a party from
the case. The executors of E. J. Hart, deceased, answered with a special de-
fense to the effect that the claim sued on was not the separate property of Mrs.
B. W. Bowen, the plaintiff, but was a claim belonging to the community of
acquets and gains subsisting between said Mrs, Bowen and her husband, and as-
serting that Mrs. Bowen had no right or power to sue on said elaim or stand
in judgment thereon; and generally they answered, alleging as follows: ‘““‘That
prior to the death of K. J. Hart, Sr., the firm of E. J. Hart & Co. existed and
was composed of E, J. Hart, Sr., and E, J. Hart, Jr.; that at the death of E.
J. Hart, Sr.,, which occurred on March 8, 1895, the said firm was dissolved,
and the business thereof was continued by the surviving partner, B. J. Hart,
Jr., as liquidating partner, and for purposes of liquidation only; and that the
succession of K. J. Hart, Sr.,, was only bound for the debts of said firm exist-
ing at the date of his death, and for debts subsequently incurred for legitimate
purposes of liquidation or inuring to the benefit of said firm in liquidation.
That on March 8th, 1895, the death of B, J. Hart, Sr., the account of Mrs. B.
‘W. Bowen showed that she was a creditor of said firm only in the sum of
$5,1563.74; that thereafter said account was continued on the books of the firm
in liquidation, and numerous items of debit and credit were entered thereon,
resulting in a final balance as shown by said books in favor of Mrs, B. W.
Bowen of the sum claimed in the petition herein, viz, $18,135; that with regard
to all said items (save one, which will hereafter be specially referred to) these
respondents, while not undertaking to deny that they are charges which may
be binding on the succession of E. J. Hart, yet say that it is their official right
and duty to require due proof of such liability before judgment shall be ren-
dered against said succession therefor; that the excepted item above referred
to is a credit of $10,000 entered on said account on the 27th of July, 1895, which
said credit:is claimed herein as a deposit, whereas no such deposit was made,
but the same is a simple transfer to the account of Mrs. B. W. Bowen of an
alleged credit standing on the books of the firm in liquidation in favor of her
husband, R. D. Bowen, which transfer was made by order of her said husband;
and respondents deny that said R. D. Bowen was entitled to any credit what-
ever, and aver that the credit in favor of Mrs. B. W. Bowen was without con-
sideration, and was not binding on the succession of E. J. Hart. Respondents
aver that from 1885 down to the death of E. J. Hart, R. D. Bowen had been
an employé of E. J. Hart & Co.; that prior to January, 1890, he had been em-
ployed under an agreement to pay him commission on the goods sold.by him,
and that from and after January, 1890, he was employed at a fixed salary
of $150 a month; and that the aforesaid remuneration for his services was
duly and fully paid him; that from the 3d of October, 1895, the said R. D.
Bowen kept a continuous running account with the firm of E. J. Hart & Co.,
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and at the death of E. J. Hart, Sr., sald account showed a balance due by sald
R. D. Bowen of about $12,000; that after said death, as respondents are in-
formed, said R. D. Bowen made a 'claim upon the liquidating pariner for ad-
ditional rerhuneration for his services during the entire term thereof from 1885
down to July, 1895; that said claim was based on noncontract of the firm of
E. J. Hart & Co., and on no legal obligation of said ‘firm; that, nevertheless,
the liguidating partoer, B. J. Hart, Jr., for the reasons assigned in his separate
answer herein, allowed said claim, and permitted a credit of the enormous sum
of $19,228.43 to be entered on the books to the .credit of R..D. Bowen, thereby.
making him appear on sdid books as a creditor of said firm, whereas he was and
is a large debtor; that shortly thereafter the said R. D. Bowen, who remained
in the employ of the liquidator, ordered -the transfer of $10,000 from his account
to the account -of his wife, Mrs.”B, W."Bowen, and the: same forms a part of
the amount claimed in this suit.:. Now, these respondents aver that the suc-
cession of H. J, Hart is in no manner bound by the aforesald transactions, and
that the said item is not due by said suceession or by the firm of BE. J. Hart &
Co., in lquidation.”

Several of the heirs of E. J. Hart, deceased, by the same counsel, filed an
answer specially denying that they had ever been members of the firm of E.
J. Hart & Co., and adopting all the special defenses to the plaintiff’s claim set
up in the executors’ answer. K. J. Hart, the surviving member of the firm of
E. J. Hart & Co., and an heir to E, J. Hart deceased, filed a separate answer,
adopting all the speexal defenses set up by the executors, and otherwise alleged
as follows: “Further specially answering, this Lespondent says that true it is, as
set forth in the answers of the executors above referred to, that this respondent,
acting solely in his capacity of liquidating partner of the firm of E. J. Hart &
Co., did consent to the entry on the books of said firm of a credit in favor of R.
D. Bowen of $19,22848 on July'26, 1893; that this consent was given at the
pressing solicitation of said R, D. Bowen, and upon his representations as to
the value of the services which he had rendered the firm, and as to the in-
adequacy of the remuneration which he had received, and on his representa-
tion that respondent’s father, during his life, had often indicated his purpose
at some future time to make -him an additional allowance for said past serv-
ices, and that, had he lived, he would have done so. Respondent, at that
time, was of the opinion that the setrvices of R. D. Bowen had been inade-
quately remunerated, and he was aware that said Bowen had frequently im-
portuned his father for an additional allowance, and that his father had put
him off with promises that he would consider the matter, and determine about
it at some future time; and, although there was no legal obligation, he then
believed that, if his father had lived, he would, in a final settlement with said
Bowen, have made him some additional allowance for his past services, Un-
der these cireumstances, and to put an end to Bowen’s importunities, respond-
ent consented to the entry of said credit; but both Bowen and respondent
well knew that respondent was acting solely as liquidating partner, and that
as such he had no power to bind the firmn by creating a debt for past services,
and that the validity and effect of said entry would depend upon its approval
by the executors and heirs of E. J. Hart, or upon proof that it was a legal
obligation of the firm, if contested by them., Respondent further says that it
was well known and understood by Bowen that in making said entry respond-
ent did not assume, or intend to-assume, any separate or personal obligation
therefor, but only such obligation as would result from his interest in the
firm in case it should be approved by the other parties in interest, or should be
maintained as a legal obligation of the flrm, and respondent says that he was
only a salaried partner in said firm, and had no interest therein except as one
of the heirs and legatees of his father.  Respondent further says that the
transfer of $10,000 of said credit by orfler of R. D. Bowen from his account
to the account of his wife did not confer upon the latter any rights which
R. D. Bowen did not have, and that her right to recover to the extent of said
$10,000 depends upon proof by her that the claim represented thereby was a
valid and legal obligation of the firm of E. J. Hart & Co. to R. D Bowen.
Respondent specially denies that he is in any manner indebted for said sum,
or for any other portion of plaintiff’s claim, unless the court shall find the
same to be an obligation of the firm, and equally binding upon the succession
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of E. J. Hart; and that he is entitled to avall himself of all the defenses
which have been set up In the answer of the executors which he has herein-
before set up and adopted as a part of his answer. Respondent further says
that since the entry of the credit of $19,229.43 to the account of R. D. Bowen,
he has discovered various facts and transactions of sald Bowen while In the
service of E. J. Hart & Co. which materially affect the value of his services,
and the meritoriousness of his equitable claim for additional remuneration,
and that, if he had known of these facts at the time, he would not have con-
sented to said entry; - and he further says that, while he then believed that
his father, if living, would have made him some allowance on final settlement,
he now believes that, if these facts had been made known to him, his father
would never have done so0.”

Upon the issues made by. these pleadings the parties went to trial before a
jury, and the result was a verdict by direction of the trial judge in favor of
the plaintiff and against gll the defendants. The defendants, all joining,
sued out this writ of error, assigning errors as follows: ‘(1) The court
erred in reopening the case of plaintiffs after the plaintiffs had formally
closed - their case, and after counsel for defendants had opened the case for
defendants, and in then permitting the plaintiffs to offer further evidence on
the question of paraphernality of the claim of the plaintiff, upon which ques-
tion no evidence had been offered by plaintiffs before they closed their case,
all as fully recited in bill of exceptions No. 1, signed by the judge, and hereby
referred to and made part of this assignment of errors. (2) The court erred
in making the charge to the jury in refusing to make each and every one
of the special charges requested by the defendants, being the twenty-three
special charges stated at length in bill of exceptions No. 2. signed by the
Judge, and herein filed, which said bill of exceptions is hereby referred to,
and made part of this assignment., (3) The court erred in stating to the
jury that the evidence in the case established nothing that sustained any de-
fense to the claim of plaintiffs, and in directing the jury to find a verdict for
the plaintiffs, which action of the court is fully set forth in bill of excep-
tions No. 3, signed by the judge, and berein filed, which said bill of exceptions
is hereby referred to, and made part of this assignment. (4) The court erred
in entering judgment in favor of the plaintifts and against these defendants.”

Chas. E. Fenner, H. J. Leovy, and Guy M. Horner, for plaintiffs in
€rror.
D. C. Mellen and J. Ward Gurley, for defendant in error.

Before PARDEE and McCORMICK, Circuit Judges, and SWAYNE,
District Judge.

PARDEE, Circuit Judge, after stating the issues and proceedings
as above, delivered the opinion of the court.

The plaintiffs in error complain in their first assignment of er-
ror that the court below erred in reopening the case of the plain-
tiffs after they had formally closed their case, and after counsel
for the defense had opened the case for the defendants, and in
thereafter permitting the plaintiffs to offer further evidence. The
bill of exceptions upon which this assignment is based shows the
following proceeding:

“The counsel for plaintiff, after offering evidence, had formally announced that
he had closed the case of plaintiff, whereupon counsel for defendant pro-
ceeded to open the case of defendant by addressing the jury, explaining
the points on which he relied, and facts which he expected to prove, and,
having closed his statement, was about to proceed to offer his evidence,
when his honor, the judge, suspended the proceeding, and ordered the jury
to retire; that, after the jury retired, his honor, the judge, addressed the
counsel, and said to the counsel for the plaintiff that he had failed to
offer any proof of the paraphernality.of the wife’s claim herein sued on,
and inquired whether he desired to administer such proof; that thereupon,

86 F.—56
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after some disciigsion, *he-cobnsel for plaintift expressed- his ‘desire then to offer,
such proof, and apphed tobe permitted to do so; that thereupon the counsel fop

defendants’ objected tu ‘the granmting:of the said applicatien, on, the,ground that:
plaintiffs had formally" closed their case, and that counsel for defendan_ts;
had opened the case of defendants and that. plaintiffs could offer.no further
evidence, except in rebuttdl of testimony which might be offered by defendants;
that his honor, the judge, ovérruled the said objectlons, stating that it was a
matter within his 'discretions ‘and that, if he should sustain such. objections, it
would furnish grounds for the granting of a new trial, and he therefore granted
the application of counsel for plaintiff, and ordered them to- proceed with the
offering of their testimony.”

' We understand it to'be well settled that the order in Whlch par
ties shall be perm1tted tq offer their evidence in the trial of a case
before a jury is a matter within the sound’ discretion of the trial
judge. The facts recited in the bill do not show any abuse of such
sound discretion, nor any resulting mjury to the plaintiffs in error.

The second ass1gnment of error is that the court erred in char-
ging the jury, and refusmg each and every one of the 23 special
charges stated at length in the bill of exceptions No. 2. The bill
of exceptions No. 2 does not show any charge to the:jury given by
the trial judge, but does show that, after the plaintiffs and defend-
ants had closed the case, and the same was about to be submitted
to the jury, the court refused to give as special charges to the jury
some 24 distinet propositions of law, many based on cited text-
books and adjudged eases, but not based on any evidence tending
to show that any one of the propositions suggested was applicable
to the facts in the case. It is plain that thiy assignment of error
cannot be considered. SRR

The fourth assignment of error complains that the court entered
judgment in favor of the plaintiffs against the defendants. This
assignment is too general to be noticed.

There remains the third assignment of error, which complains
that the-trial judge stated to the jury that the evidence in the case
established nothing that sustained any defense to the claim of
plaintiffs, and dlrected the jury to find a verdict for the plaintiffs.
This assignment is not in pursuance of our rules. It is too gen-
eral and indefinite; and, but for the briefs of counsel, we should be
at a loss to know the spemﬁc error or errors presented for review.
Sooner or later some important case that should be reversed on
error will be affirmed simply because counsel will not heed the
rules of this court in regard to pointing out in the assignment of
errors the. spemﬁc errors on which they rely. The general ruhng
complained of is shown by a bill of . exceptlons, ‘to which is at-
tached all the evidence adduced in the case, from an examination
of which we find the material facts proved to be as follows: In
July, 1885, R. D. Bowen was employed by the firmm of E. J. Hart
& Co., and continued with that firm, occupying different positions,
until March 15, 1896. At the beginning of his employment said
firm was composed of E, J. Hart, Sr., and E. J. Hart, Jr., who con-
tinued to constitute the firm untﬂ the death of Hart, Sr., in March,
. 1895. Up to the death of E. J. Hart, Sr., no agreement was ever
made as to thj'e amount of salary to be received by Bowen, although
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many efforts were made from time to time by Mr. Bowen to have
a definite understanding, and have his salary fixed. E. J. Hart,
Sr., would, however, always put the matter off, saying he would
arrange it later, and that Bowen could draw what money he need-
ed. The settlement of the matter was thus continually postponed,
and up to the death of Hart, Sr.,, Bowen’s salary had never been
agreed upon. After the death of Hart, Sr.,, Bowen, unwilling that
his affairs should remain longer in this uncertain state, renewed
his efforts to have his yearly salary fixed from the time he went
into the employment of the firm. The business was still being
conducted in the name of E. J. Hart & Co., announcement being
made about two days after the death of Hart, Sr., in the public
press and in a circular letter that the death of Hart, Sr., would not
interrupt the firm’s business, and E. J. Hart, Jr., the surviving part-
ner, and one of the executors of his father’s will (his mother and
one of his sisters being co-executors), was then in charge. After
repeated conferences-between Bowen and E. J. Hart, surviving
partners, executor, and heir, Dr. John B. Hart and Walter Jewell,
also heirs, defendants herein, a settlement was made on July 26,
1895, by which Bowen was allowed for his salary from August,
1885, up to July 25, 1895, $33,950, and also $5,590.60 amount ad-
vanced by him for account- of the firm, aggregating $39,540.60,
which, being credited to his account, gave him a net eredit on the
books of the firm of about $11,000. Until the latter part of Feb-
‘ruary, 1896, Bowen had no intimation that this settlement would
be questioned by any one. E. J. Hart, Jr., then told him that some
of his father’s heirs were making complaint about the settlement.
They had all known of the settlement since the early part of the
fall of 1895. Before Bowen received credit for the sum allowed by
this settlement his account appeared to be about $14,000 overdrawn.
This was due to the fact that during the whole term of his employ-
ment he had been credited with only about $500 for some years,
$600 or §700 for others, and $1,200 and $1,500 for other years, and
never more than $1,800 for any year; and he had not been credit-
ed with several thousand dollars charged to his account, but which
he had expended for the firm’s benefit. The entries of the credits
for salary were made, however, pro forma, and only for the avowed
purpose of enabling the firm to balance the books and were not
considered as binding upon Bowen or as fixing his salary. In or-
der to keep the books straight, some sort of an entry had to be
made, and these pro forma entries were resorted to, and Bowen was
permitted to draw money as he needed it, until his salary should
be fixed. For several years prior to the death of Hart, Sr., and
up to the date of settlement, Bowen had been general manager of
the firm, and for this period he was allowed by the settlement
‘$4,200 a year, and it was agreed that this salary should continue,
and that he was to be paid $350 a month. Bowen remained with
‘the firm under this contract for seven and a half months; but,
while he was paid and charged with that sum every month for
seven months, they credited him with only $150 a month. He
was sent to New York in the fall of 1895 for the purpose of borrow-
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ing for the firm $55,000. To accompligh this, he was detained in
New York over two months. He paid out of his own pocket all
the traveling expenses of this trip, and all his expenses during his
stay in NeW York, but E. J. Hart has refused to reimburse hlm,
or to allow him credit therefor, Although the firm credited him
with only $150' a month for seven months ($200 a month less than
he was entitled to), and gave him no credit for the half of March,
1896, making a total shortage in credits due on his salary of §1,575,
and the firm entered nothing to his credit for the expenses of his
trip to New York, which probably exceeded $1,000 (he was not allowed
under defendants’ objections to prove the amount), the firm’s ac-
count against him shows an indebtedness of only $2,400. Prior to
the institution of this suit, Bowen, hearing that Hart claimed he
was indebted to the firm in the sum of $3,000, repeatedly demand-
ed his account from Mr. Hart, and wrote him two letters request-
ing the rendition of his account, stating that, if he owed the firm
anything, he would pay it. He never got the account. Hart says
he has no recollection of rece1v1ng these letters, but letter-press
copies of them were introduced in evidence, and the witness who
delivered them testified that he left one at the firm’s office, and gave
the other to Mr. Hart personally at his home. In 1893, upon the
solicitation of the firm, who offered to pay her 6 per cent. interest
on her deposits, Mrs. Bowen, the plaintiff below, and in her own
right possessed of separate property and funds, opened an account
with the firm by making a deposit of $1,200. She continued from
time to time to make other deposits of her own moneys, and from
time to time, as she wished, drew out such sums as she needed.
The firm acted as her banker, and kept her account separate and
distinct from her husband’s, and regularly allowed her interest
on her deposits, always treating and recognizing her as the owner
of these funds. When Hart, Sr., died, in March, 1895, she had to
her credit $5,157.74, At this time, Bowen, according to the firm’s
account with him, appeared to owe $9,497.62, and he had for years
appeared to be a debtor on this account. Neverthelegs the firm
had always paid Mrs. Bowen interest on her account. After the
death of E. J, Hart, Sr.,, Mrs. Bowen continued to make deposits
with the firm as before, and on July 25, 1895, the date of the set-
tlement with Bowen, the firm owed her $8,122.13. When R. D.
Bowen’s account was credited with the amount allowed on that set-
tlement of July 26, 1895, he became a creditor for nearly $11,000.
He at once directed the firm’s cashier, Mr. Sewell, to transfer $10,-
000 from his own to his wife’s account, which was done. The firm,
through Mr. Sewell, then' gave its receipts certifying that Mrs.
Bowen had on deposit with the firm $18,122 upon which they agreed
to pay 6 per cent. interest per annum. They paid her interest
monthly on the whole of this sum up to March 1, 1896, but for
March they paid interest only on $8,135, and after that time declined to
pay her any interest. The executors’ account was filed March 25,
1896, and accounted for the year’s business after the death of E.
J. Hart, Sr., and showed that, among others, they had made the
following disbursements for account of the firm’s business, viz.:
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Bills payable, $405,040.71; expenses, salaries, and interest, ete,
in conducting the business of E. J. Hart & Co., $120,899.17; paid
for merchandise, $391,593.11, During the whole of this period the
business of the firm was carried on in the name of E. J. Hart &
Co. Al the letters, papers, and documents concerning the business
were signed simply, “E. J. Hart & Co.,” no indication being given
of liquidation. On the contrary, they insisted that they had no
intention of liquidation or retiring from business. In 1876, E. J.
Hart, Sr., and E. J. Hart, Jr., organized the firm of E. J. Hart &
Co. The articles of co-partnership contained the following provi-
sion: “In the event of the death of either partner, the business is
to be continued by the survivor.”

On these facts the trial judge directed a verdict for the plaintiff
below on the ground that under them the defendants had no legi-
timate defense, and we agree with him in this conclusion. Under
the facts proven, it does not appear that on a legitimate settle-
ment and adjustment of accounts between R. D. Bowen and the firm
of E. J. Hart & Co. (the claims and demands of Mrs. Bowen taken
as valid) that Bowen is legitimately indebted to the firm in any sum
whatever which could be offset against the demands in this suit,
even if sued for by R. D. Bowen as community property. There is
no doubt, under the evidence, that the compensation for the serv-
ices rendered by Bowen to the firm of E. J. Hart & Co. was unde-
termined during the lifetime of E. J. Hart, Sr., and was a matter to
be settled and adjusted, and, when settled, was to be in excess,
not only of the pro forma credits made on the books, but in ex-
cess of the amounts which Bowen was allowed and did overdraw.
Bowen thus had a legitimate claim for settlement with the firm of
E. J. Hart & Co., and it was competent for E. J. Hart, Jr., the sur-
viving partner, whether he was liquidating the partnership, or car-
rying on the same under the original articles of partnership, or
with the consent of the heirs of E. J. Hart, 8r., to settle, adjust, and
compromise the claim of Bowen. There is no dispute that this
settlement adjusting and compromising the matters in dispute was
made. After being made and executed, as it unquestionably was,
it can only be avoided and set aside in a direct action for the pur-
pose, and on grounds of error, mistake, or fraud. Certainly it can-
not be attacked and annulled in a collateral action brought by
Mrs. Bowen to recover her separate property. The $10,000 trans-
ferred from the credit of R. D. Bowen to the credit of Mrs. Bowen
was a perfect transfer, accepted and recognized by the firm, and,
if a gift from the husband to the wife, was perfected in sufficient
compliance with the provisions of the Louisiana Revised Civil Code
relating to manual gifts. See Stauffer v. Morgan, 39 La. Ann. 632,
2 South. 98.

The alleged radical and fundamental error committed by the
judge a quo in directing a verdict for the plaintiff, as assigned in
the brief of the plaintiffs in error, was in holding that the plaintiff
could recover judgment without proof of the paraphernality of the
claim sued upon. The record does not show that the judge so held,
and, if he did, it was unnecessary. We agree with the learned
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counsel for the plaintiffs in error that undef the law. of Louisiana
the wife in her own name cannot maintain: an: action. against others
than her husband, unless it be to recover or protect her paraphernal
funds and property, and that the wife has no capacity to.sue or be
sued, or to stand in judgment for a community right or obligation.
What doubt may have existed in our minds with régard to these
propositions prior to the argument in this case has been wholly
removed by the learned and exhaustive briefs on the subject, teem-
ing with arguments and authorities, submitted by counsel for plain-
tiffs in error on and after the hearing in reply to the opposing coun-
sel, who seemed to deubt. But we think that neither of these prop-
ositions controls this case. Mrs. Bowen had separate paraphernal
property. It'was managed and invested for her. .The deposits
made with the firm of E. J. Hart & Co. were made by her as of her
paraphernal property. - As such property, the firm of E. J. Hart
& Co. received it, held it, paid interest on it, and fully acknowledged
it up to about the time this suit was brought, and, so far as the
evidence in this case goes, neither the firm of E. J. Hart & Co.
nor any of the defendants have any legal interest or right to deny
that the moneys sued for are Mrs. Bowen’s separate paraphernal
property. As the case shows that Mrs. Bowen claimed and de-
posited the moneys sued for as her paraphernal property, and as
the defendants are estopped from denying the fact,; we are of opin-
ion that the paraphernality of the claim sued on was sufficiently
proved to warrant the verdict directed. On the whole case, we
ﬁ;’lﬁd nodreversuble error, and the judgment of the circuit court is
affirme
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WM. JOHNSON & CO., Limited, v. JOEANSEN.
(Circuit Court of Appeals, Fifth Circuit. April 12, 1898.)
' No. 596.

1. MASTER AND SERVANRT—INJURY TO SEAMAN—CONTRIBUTORY NEGLIGENCE,
Libelant, an able seaman, while painting a mast, fell to the deck and was
injured... 'While doing the work he was seated in a boatswain’s chair sus-
pended by & line passing over a block aloft, the loose end being fastened
by a toggle within his reach, and by means of which he was required to
lower bimself from time to time as the ‘work proceeded. The appliances
were arranged by himself. The evidence left in doubt the exact cause of
the accident, but it resulted from the slipping of some of the fastenings,
and not from the breaking of any of the parts. Held, that libelant was
guilty of contributory negligence.
2, SAME—NEGLIGENCE OF BoTH MASTER AND BERVANT—DIVISION OF DAMAGES.
Libelant, a seaman, was required to go aloft and paint a mast. He was
furnished .with a boatswain’s chair, a block, a rope, and a toggle for fasten-
ing the loose end of the line, by means of which he was required to lower
himself from time to time while proceeding with the work. By reason of
the slipping of the fastenings of the line the éhair fell and libelant was in-
jured. Held that, the vessel being In port, where no urgency existed, the
master. was negligent in furnishing a repe -which, by reason.of its newness,
- was so stiff as to be difficult to fasten securely with a toggle of the length
supplied, and that, under the rule in admiralty requiring the division of the
damages in proportlon to the negligence of the master and servant respectxve-
ly, libelent was entitled to recover one-half ‘his actual damages.



