
WALDRON V. JOHNSTON. 757

WALDRON et aI. v. JOHNSTON.
(Circuit Court, S. D. Georgia, E. D. March 2, 1898.)

GAMING CONTRACTS-DEALING IN FUTURES.
A contract for the future delivery of cotton, made merely to speculate In

differences on the rise and fall of the price without any intention to deliver
or receive cotton, is void as a gaming contract, not only under Code Ga.
3671. but also under the general law as announced by the supreme court of
the United States.

This was an action of assumpsit by Waldron & Taintor against
James H. Johnston.
Garrard, Meldrim & Newman, for plaintiffs.
Erwin, Du Bignon, Chisholm & Clay and Saussy & Saussy, for de-

fendant.

SPEER, District Judge. The case presented for decision is this:
An auditor finds that the defendant is indebted to the plaintiffs on their
demand in the sum of $3,035.37. The defendant has filed exceptions
to the report upon the material ground that the conclusions of law
which the auditor draws from his findings of fact are erroneous. The
findiug of fact not excepted to, and therefore admitted to be true, upon
which I think the decision must depend, is as follows:
"1 find that the defendant during the same period resided In Savannah, Geor-

gia, and was there engaged In mercantile pursuits, and that he employed the
plaintiffs to make contracts for the future delivery of cotton In New York, with
the intention of realizing upon the differences In values arising under said con-
tracts In the New York market before the time for the delivery of said cotton
arrived. 1 further find that he never Intended to deliver or receive cotton under
said contracts, but relied on his agents to avoid this contingency. 1 find that
the defendant's intention not to deliver or receive cotton, but simply to realize
upon the differences in values, was known to the plaintiffs, and that they so
managed his business as to carry out this intention, and did, so far as he was con-
cerned, avoid the delivery of cotton."
It is insisted by the defendant that this finding affords an instance

of a gaming contract which the courts will not lend their aid to en-
force. Code Ga. § 3671, provides as follows:
"Gaming contracts are void, and all evidences of debt or encumbrances or

liens on property executed upon a gaming consideration are void In the hands
of any person."
The statute is not enacted to favor a defendant who has engaged

in transactions of this character, but as an expression of a definite
and fixed policy to discourage and prevent transactions which the law-
making power has determined to be contra bonos mores. The topic
has been repeatedly discussed by the supreme court of the state. In
Cunningham v. Bank, 71 Ga. 400, transactions in "futures," similar to
those now before the court, were declared to be "wagering," "gam.
bling," "immoral," and "illegal contracts." The transactions thus
stigmatized by the supreme court of the state. to quote its description,
was ''the purchase of certain cotton with the intention and understand-
ing of both parties that the cotton was not to be delivered to or received
by the defendant; that there was to be a settlement at a future day,
when the defendant was to receive or pay the differences between the
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contract price and the market price." The same case was again before
the supreme court and was reaffirmed. 75 Ga. 366. A note which
had been given to the payees, the consideration of which .was money
to be expended by them in the purchase of "cotton futures" for and on
account of Ounningham, was ,held to be void. In Walters v. Oomer,
79 Ga. 796, 5 S. E. 292, where the defendant dealt with the plaintiffs
in their own name and on their own responsibility, and, where Comer
& Co. admitted that this was done for the purpose of purchasing "cotton
futures," the supreme court held it "to be a wagering contract, and
that plaintiffs could not recover for services or losses incurred in for-
warding the transaction." In Alexander v. State, 86 Ga.. 12
S. E. 408, the supreme court further held that the business of buying
and selling "cotton, futures" was not protected by the interstate com-
merce clause of the constitution of the United States.
The plaintiffs relied upon the cases of Warren v. Hewitt, 45 Ga. 501,

and Heard ..25.. , are, however, distin-
guishable frowJhe cases above cited. 'In both of these cases, whic1;l
are deemed by tb,eir cQunsel,to be-favorable to the plaintiffs' view of
the transactions,the court foundtll,at the contracts were for the pur-
chase of cotton for future delivery. To purchase cotton, for future
delivery is a very different thilfg from, speculating in the differences
which may in future exist because of the rise or fall, {If the market.
The one transaction is not inimi&al to the policy of tIle law; the other
is denounced, not only by the statute, but by reiterated decisions of
the supreme court, expressed with'aUtbe emphasis of which the emi-
nent jurists compasing it were capable. It is, moreover, true that
the salutary principle expressed in the Georgia statute and by these
repeated decisions of the supreme court of the state received high sanc-
tion and approbation in numerous, and controlling decisions of thesu-
preme court of States. As early as March 3; 1884, in the
case of Irwin v.WiIliar,110 U. S. 499, 4 Sup. Ct. 160, the supreme court
beld as followli:
"If, under'gul$e of 11 contract to deliver goods ata future day, the real Intent

be to speculate in the rise or fall of prices, and the goods are not to be delivered,
but one party Is to pay to the other the difference between the contract price
and the market Price of the goods at the date fixed for executing the contract,
the whole transaction is nothing more than a wager, and is null and void."
It would be difficult to discover a condition more precisely identi·

cal with that found to exist by, the auditor in this case in his first find-
inghereinbefore recited. Equally:apposite to his second finding is the
following declaration of the court:
,"When the broker Is privy to the unlawful design of the parties, llnd brings

them together for the verJl purpose. of entering into ,an illegal agreement, he is
particeps criminis, and cannot reCover, for services rendered or losses incurred
by himself on either in Jorwarding the transaction."
This decision, in which the opinion of the unanimous court was ren·

dered by Mr. Justice Mathews, was, again by a unanimous court cited
with approbation in Embrey v. Jemison, 131 U. S. 336, 9 Sup. Ct. 776.
There, also, Mr. Justice Harlan, speaking for the court j
"In the present case, according to the averments in the plea of wager, the

plaintiff was the broker who effected the' purchases of future·dellvery cotton.
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He was pri'vy to the unlawfuidesign of the parties; represented one of them
In all the transactions; llnd advanced the money necessary to carry. and for the
express purpose of CR;rrying, these cotton 'futures' on account of the defendant.
His position, therefore, was not that of a person merely advancing money to or
for one of the parties to a wager, wIthout having himself any direct connection
with the making or execution of the contract of wager itself. He was, in every
sense. particeps criminis."
It is insisted, however, that a contrary doctrine has been established

by the decision of the supreme court in the case of Bibb v. Allen, 149
U. S. 482-505, 13 Sup. Ct. 950, where the decision was rendered by Mr.
Justice Jackson. An examination of this case, however, will readily
disclose the fallacy of this contention. In Bibb v. Allen, it was, to
quote from the language of Justice Jackson on page 490,149 U. S., and
page 953, 13 Sup. Ct., "shown by the correspondence and by other testi-
mony in the case that· there was no agreement or understanding be·
tween the plaintiffs and defendants that the cotton sold for fu-
ture delivery was not in fact to be actually delivered. * * * It
was also testified by both the plaintiffs and defendant Bibb that
there was no understanding or agreement, either express or implit'd,
between them, at the time of entering upon the transactions or during
their progress, that the cotton sold for account of the principals was
not to be delivered at the time stipulated in the contracts of sale made
for their account." And again: "The undisputed testimony establish-
es that the sales were not wagers, but that the cotton was to be act-
ually delivered at the time agreed upon." If these statements of the
learned justice be contrasted with the finding of the auditor in this
case, the cases are readily distinguishable. Indeed, Bibb v. Allen is
conclusive authority for the defendant in the case at bar, for, after
holding tlmt the evidence shows a contract made bona fide for the
actual delivery of cotton itself, the learned justice remarks: "It is not
questioned that, if the transactions in which the parties are engaged
were illegal, the agent cannot recover either commission for services
rendered therein or for advances and disbursements by him for his
principal;" citing Story, Ag.§§ 330,334, and Irwin v.Williar, supra.
The learned justice brings to assist the cogency of his own reasoning
upon 'the law the custom of perhaps the most authoritative organization
of the cotton trade itself when he declares, on page 4!:J1, 149 U. 8., and
page 953, 13 Sup. ct. : ''In addition to this, it is shown that the rules
and regulations of the NewYork Cotton Exchange recognized no con·
tracts except for the sale andpurehase of cotton to be actually de·
livered."
From the considerations of these authorities, the conclusion is ob-

viousand inevitable that, while it contract made in good faith for the
future actual delivery of cotton itself is enforceable, yet, however
genious may be the device to avoid the law, whenever it appears that
the transaction in "futures" is made merel.y to speculate in differences
0Il the rise and fall ofthetnarket, and ,this is known to both parties, the
policy of the law commands the court to withhold its assistance to
either party. Whether it be true,as insisted, that this policy, if re-
spected,by the cOJIrts, win serve to:discourage dangerous speculation,
1¥il1encQurage the, to that orderly and legitimate
traffic and industry which is the sure preclH13orof su.ccess to the indi-
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vidual and large prosperity to the public, will withhold from the youth.
ful or the uninformed those temptations towards daring ventures
which often result in bankruptcy and ruin, and will make it more diffi-
cult for skillful operators to manipulate for their own profit the rise
and fall in the prices of the great staples upon which the welfare of the
people depends, it may not be here profitable or appropriate to discuss.
It is sufficient to ascertain what is the definite policy of the law, and
to obey it. The exceptions are sustained, and a judgment for the de-
fendant will be directed.

In re ORPEN.

(Circuit Court, N. D. California. April 11, 1898.)

1. EXTRADITION-EvIDENCE-CERTIFICATE OF DIPI,OMATIC OFFICER.
Where the certificate required by the act of August 3, 1882 (22 Stat. 216),

to depositions, warrants, or other papers offered In evidence in extradition
cases, Is signed by the d'affaires ad Interim, the court will take judi-
cial notice that such charg6 was, at the time such certificate was given, the
principal diplomatic officer of the country where it was given.

2. SAME-REQUISITION AND MANDATE.
A requisition from the foreign government and mandate from this govern-

ment are not necessary, under Rev. St. § 51270, to initiate proceedings in
extradition before a committing magistrate, and it is sufficient if it appears
that the complaining witness Is acting for the foreign government.

S.EVIDENCE-DYING DECLARATION.
It is not necessary that the declarant should have said, in so many words,

that she was speaking under a sense of impending death, but It is sufficient
if It satisfactorily appears that the dying declaration was made in the
knowledge of impending death.

Charles Page, for British consul general.
Wal. J. Tuska, for Orpen.

MORROW, Circuit Judge (sitting as committing magistrate).
This is an application by the British consul general at San
cisco, as the representative of the kingdom of Great Britain and
Ireland, for the extradition of Arthur Herbert Orpen for the crime
of murder alleged to have been committed at Auckland, colonJ7
of New Zealand, on December 25, 1897. The application for the
apprehension of the accused was made on January 13, 1898. A war-
rant of arrest was duly issued and served by the United States marshal
on January 19, 1898.
Miss Susan Harriet Campbell McCallum died at a private hospi--

tal in the city of Auckland, New Zealand, on Saturday night, De-
cember 25, 1897. She had been under the care of Dr. Arthur Her-
bert Orpen. At about 11:30 a. m. of that day Dr. Orpen, in the
name of Arthur· Herbert, purchased a steerage passage on the
steamship Alameda, for San Francisco, and took passage on the
vessel under the name of Arthur Herbert. The vessel sailed for
San Francisco on the afternoon of December 25, 1897, and arrived
in San Francisco, with Dr. Orpen on board, on January 19, 1898.
On January 13, Mr. J. W. Warburton, her British majesty's consul


