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fee, and not merely an estate for life; and, without flrst denying to
the fifth clause of this will its plain and presumably well-understood
meaning, it is impossible to say that no violence is done to the words
there employed by construing them, in connection with the sixth
clause, as creating a base fee in the first takers. The expressed de-
sire that the property given to the grandchildren "be held in com-
mon," whatever its force, could, of course, take effect only after the
death of the testator, but plainly is equally applicable and binding, if
binding at all, during the joint lives of the devisees, whether the es-
tates devised are of one character or the other; and it is therefore of
no necessary significance that that expression is immediately followed
by the provision that upon the death of either devisee without living
issue the survivor "shall inherit all the property and estate (devised)
to both of them." It is not perceived why that provision, found as
it is at the end of the sixth clause, has a different force from what it
would have if placed at the end of the fifth clause, and no sufficient
reason has been advanced for taking it out of the rule so often and
clearly declared by the supreme court of the state, in the light of
which, in the absence of clear expression or necessary implication to
the contrary, the testator must be presumed to have intended that his
will should be read.
Reference has bem made to Abbott v. Essex Co., 18 How. 202;

Britton v. Thornton, 112 U. S. 526, 5 Sup. Ct. 291; O'M"ahoney v. Bur·
dett, L. R. 7 H. L. 388. But, even if inconsistent, those cases con·
tain nothing which could justify us in disregarding the settled rule of
the state where the property is, and where the testator lived and died.
In Abbott v. Essex Co. it seems to have been assumed without question
that the death referred to of one of the devisees "without any lawful
heirs of their own," which was held to mean a definite failure of issue,
might occur after the death of the testator. The question considered
was whether the will gave "estates in fee tail general, with cross reo
mainders in fee simple," or "a fee simple conditional, with executory
devises over." In Britton v. Thornton the expression of the will was
"dying in her minority," which, of course, might be after the death of
the testator. The decree below is reversed, with directions to proceed
in accordance with this opinion.
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L DOMICILE Oll' CORPORATION-PRINCIPAL OFFICE.
Where the place of the chief office of a corporation Is not designated by

Its charter, vote of its stockholders. or resolution of Its directors, It Is where
Its stockholders and directors usually meet, where It elects Its ofilcers. and
conducts Its financial operations•

.. SAME-CHANGE Oll' LOCATION.
The general officers of a railroad company cannot, by changing the location

of their oflices for the more convenient dispatch of business, remove the
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prlp.clpa1 office of the company from the place at which It has ,been estab.
lIshed by and directors.

8. MlilOHANJCS' OF FURNISHING MATERIAU-ERECTING ENGINlilS.
'\There a'contract for furnIshing engines provides for placing them in posi-

tion and for a SO-days test, the limitation within which a lien therefor may
bE' perfected does not begin to run until they llre placed in position, adjusted,
and put In operation.

4. SAMlIl-ENGINlilS NEOESSARY TO OPERATION OF RAILROAD.
J,:ngines for the purpose of generating electricity for propelling ,cars are

"engines necessary to the operation" of an electric railroad, within the meau-
Ing of Code Va. 1887, § 2485, giving a prior lien to employlis and persons fur-
nishing certain supplies to transportation companies.

5. SAME-MATERIAI,S AND LABOR CLAIMS.
Materials and labor furnished in the erection of car barns, train sheds,

power and boiler houses, depots, and, workshops, and rebuilding an hotel be-
longing to a railroad company, are' not supplies neCessary to the operation
of such road, within the meanIng of Code Va. 1887, § 2485, giving a prior
lien for necessary supplies to transportation companies.

6. SAME-PERFEOTING LIEN-LIMITATIONS.·
Where materials and labor are furnished to a railroad as they are from

tIme to tiJ;ne ordered, and not infuJfiilment of a single contract, the limita-
tIon withIn which a lien therer'or may be perfected begins to run agaInst each
Item at the time it is furnished. .

7. SAMlil-CONTRACTOR OR LABOREn":'-PltEFERRED LIEN.
One who lays the tra<:k, constructs the overhead line, and strings the

feeder wire for an electrIc railroad, at an agreed price per foot or mile is a
contractor, and not a laborer, within the meaning of Code Va. 1887, § 2485,
giYing a prior lien to certain employlis and laborers.

Appeals from the Oircuit Court oftheUnited States for the Eastern
District of Virginia. '
Jas. E. Heath, Jas. E. Heath, Jr., arid George McIntosh, for appellant

Frick Co.
Richard B. Tunstall and F. M. Whitehurst, for appellant Norfolk

Bank for Savings & Trusts. .
Richard B. Tunstall, for appellees Norfolk & O. V. R. Co. and oth-

ers. . . '.
John B. Jenkins and Robert M.IIughes, for appellees Godwin and

others. ',
Before SIMONTON, Circuit Judge, and JAOKSON and PAUL, Dis-

trict Judges.

PAUL, District Judge. These causes are here on appeals by the
Frick Company, the receivers of the Pottsville Iron & Steel Company,
White & Dodson, and R.May, appellants in No. 254, against
Norfolk & Ocean View Railroad Oompany and others, appellees, and
by the Norfolk13ank: for Savings & Trusts, trustee, appellant in No.
255, against T. W. Godwin & Co. and G. S. W. Brubaker, appellees,
from a decree of the circuit court., for the Eastern district of Virginia
rendered in the cause of the Walker Manufacturing Company against
the Norfolk & Ocean View Railroad Oompany and others.. As they are
here on appeals from the same they will be 'considered together.
The suit in the circuit court was brought by the Walker }Ianufac-

.turing Company to enforce a lien claimed by it upon the franchises:
gross earnings,and all the real and personal property of· the Nor·
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folk & Ocean View Railroad Company. A receiver was appointed
in said suit to take charge of the property of the said railroad company,
and the cause was referred to a master to take an account of the debts
and liabilities of the said railroad company, the liens on its property,
and their priorities. The appellant in No. 254 and the appellees in
No. 255 severally filed their petitions of intervention in said cause,
praying to be made parties therein, and claiming that they were sup-
ply lien creditors of said railroad company: under the provisions of
Code Va. 1887, §§ 2485, 2486.
Section 2485, Code Va. 1887, is as follows:
"Sec. 2485. All conductors, brakesmen, engine-drivers, firemen, captains, stew-

ards, pilots, clerks, depot or office agents, store-keepers, mechanics, or laborers,
and all persons furnishing railroad iron, engines, cars, fuel, and all other sup-
plies necessary to the operation of any railway, canal or other transportation
company * * * shall have a prior lien on the franchises, gross earnings,
and all the real and personal property of said company, which is used in oper-
ating the same, to the extent of the moneys due them by said company for such
wages or supplies. • • *"
The mode of perfecting such lien is prescribed by section 2486,

Code Va. 1887, as amended by the act of assembly of February 15,
1892, which is as follows:
"Sec. 2486. No person shall be entitled to the lien given by the preceding sec-

tlon unless he shall, within ninety days after such supplies are furnished or
services nmdered, file in the clerk's office of the court of the county or corpora-
tion in which is located the chief office in this state of the company against
which the claim is * .' • a memorandum of the amount and consideration
of his, claim verified by affidavit, which memorandum the said clerk shall forth-
with record in the deed-book and index the same in the name of the said claimant,
and also in the name of the company against which the' claim is. Any such
claim may be e.nforced in a court of equity." 1891-92, p. 362.

'The grounds of exception to the master's report, and the assignment
of error in each of the cases brought up by the appellants, present
questions sufficiently different from thoS>e ,raised by the others to re-
quire a separate examination and discussion of the merits of each claim
,apon which appeal was taken from the decree of the circuit court.
There is, however, one general ground of exception to the findings
of the master which the circuit court overruled,applicable alike to
nearly all of these claims. ,The statute (section 2486, Code Va. 1887,
as amended) provides that "no person shall be entitled to the lien
given by the preceding section unless he shaH, within ninety days
after such supplies are furnished or service rendered, file in the clerk's
office of the court of the county or corporation in which is located
the chief office in this state of the company against which, the said
Claim is .. ,.. .. a memorandum of the ama.mt and consideration
of his sa.id claim verified by affidavit. .. ...." The claims of the
appellants in No. 254 were filed in the clerk's office of the corpora.tion
court of the city of Norfolk. The claims of the appellees in No. 255
were filed in both the clerk's office of the corporation court of the
city of Norfolk and in the clerk1sofficeof the county court of Norfolk

The master reported that the claims of the appellants in No.
254 were not filed in the proper office; that the chief office of the
Norfolk & Ocean View Railroad Company was not in the city of



'728 86 FEI)ERAL ltEPOR1;Elt.

Norfolk, but at Ocean View, in the county of Norfolk; and that the
claims, in order to become liens under the statute, should have been
filed in the clerk's office of the county court of Norfolk county.
The original charter of the Norfolk & Ocean View Railroad Com-

pany, which incorporated the said company as the Norfolk & Ocean
View Railroad & Hotel Company, :fixed no place at which the com-
pany should have its chief office in this state. Nor did the amended
charter, which changed the name of the. company to the Norfolk &
Ocean View Railroad Oompany, designate the place of its chief office.
It was, therefore, left for the stockholders or board of directors to
locate the. chief office of the company. The company was originally
incorporated February 27, 1879, and the evidence shows that from
that time until it went into the hands of a receiver, on the 21st day
of February, 1896, the meetings of its stockholders and directors were
held in the city of Norfolk. It is conceded that its chief office was
in the city of Norfolk until September, 1895. But the record shows
that the stockholders continued to hold their meetings in the city
of Norfolk until February 19, 1896. In pursuance of an act of the
general assembly of Virginia (Acts 1891-92, p. 428), railroad com-
panies are required to report annually to the auditor of public ac-
counts, among other things, the county or corporation in which the
principal office of such company is located. In June, 1895, the de-
fendant company reported its chief office at Norfolk. This is the
place at which, as the evidence shows, it had been since 1879. It
had up a sign at 16 Bank street, in the city of Norfolk, and the
directory of Norfolk showed the chief office of the company to be lo-
cated in that city. In September, 1895, some of the officials of the
railroad company moved their business offices to Ocean View, and
in June, 1896, the receiver reported the chief office of' the company
as being at Ocean View. Such removal was done without the di-
rection or approval of the stockholders or directors. No notice was
given to the public or to these lien creditors by the directors, or by
anyone else authorized to make or approve the change, that the chief
office of the company had been removed from Norfolk city to Ocean
View.
The location of the principal office of a corporation is an important

matter in Virginia, affecting, as itdoes, the jurisdiction of her courts,
service of process, and other legal proceedings. Code Va. 1887, §§
3214, 3227. To change the place of its principal office without due
notice to the public and by competent authority may work serious
detriment to persons having important bUSIness relations with the
corporation. How grave these consequences may be this case abun-
dantly shows, where lims of creditors amounting to thousands of dol-
lars are sought to be defeated because they are, it is claimed, not reo
corded in the clerk's office of the county or corporation where the
railroad company had its chief office. To say that the general of-
ficers of a railroad company, who find it convenient for the dispatch
of business to change their location to some other point on the line.
can thereby change the location of the principal office of the com·
pany from the place at which it has been established by the stock-
holders and directors, would be to invest the ministerial officers of a
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corporation with an authority they do not possess. If such power
as this can be conceded to the general officers of a corporation, then
the chief office of a corporation, instead of having the permanent loca-
tion and fixed character contemplated by the law, might be the sub-
ject of such frequent changes as to lead to great inconvenience, ir-
regularity, confusion, and injustice. The charter of the railroad com·
pany failing to designate the place of the chief office, and no place
being designated by vote of the stockholders or resolution of the
directors, the place of the chief office can be implied and established
from the acts of the stockholders and directors. The place of the
principal office of a 00rporation is where its stockholders and directors
usually meet, where it elects its officers and conducts its financial
operations. The record in this case shows that the railroad company
held the meetings of its stockholders and directors in the city of
Norfolk from its organization to the time it was placed in the hands
of a receiver. No meeting of the stockholders or directors was ever
held at Ocean View. On the 17th of December, 1895, more than
three months after, it is alleged, the principal office was removed to
Ocean View, the stockholders held a meeting in Norfolk at which di-
rectors of the company were elected to hold office until June 1, 1896.
The directors were, at that meeting, authorized to increase the capital
stock of the company from $50,000 to $200,000, and to increase the
bonded debt from $300,000 to an amount not exceeding $500,000.
Various adjourned meetings of the stockholders were held between
this date and the appointment of a receiver, all of which were held
at Norfolk. At one of these meetings, held February 11, 1896. an
amendment to the charter of the company by an act of the legisla-
ture of Virginia, changing the name of the company to the Norfolk
& Ocean View Railroad Company, was accepted, and the officers of
the company were directed to give proper notice thereof to all per·
sons doing business with the company. The secretary was authorized
to issue $50,000 of new stock, and to call in $50,000 of the old stock,
to procure a new book, seal, etc., for the company, and to canqel the
old stock taken in. These facts establish unquestionably the place
of the principal office of the company to have been at Norfolk after
the several administrative offices had been removed to Ocean View.
The ca'3e of Coal Co. v. Haslett (Ga.) 10 S. E. 435, was an action

for damages brought by the defendant in error in the city court of
Atlanta, the city being in Fulton county, Ga. The actincorporating
the coal company did not designatE' any place where its principal
office should be. The defendant below filed a plea in abatement to
the effect that the Dade Coal Company was located in the county of
Dade, the plea stating:
"All of tbe defendant's coal-mining operations are located in Dade county, and

all of Its books relating to tbe sbipment of tbe product of Its coal mines are
kept in Dade county, at its offices at tbe said Dade coal mines, at a place knowlJ
as 'Coal City'; its superintendent and agents baving charge of Its coal-mining
operations are also at its said mines at said Coal City, and all of its mining
operations are carried on in said county of Dade; its office in Atlanta is for
the purpose of electing its officers and for the purpose of conducting its financib.1
operations."
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The court [sustained the demurrer to this plea, holding that:
"Upon the the plea !tsel!, the proper court In Fl1ltoncounty had juris-

dlctlonof the'cp.ae; Inasmuch as the plea showed affirmatively that It had an
office in the purpose of electing its officers and for the purpose of
conducting its ,financial operations. The act of the legislature Incorporating this
company appr<:rved Felh;uary21, 181'3,does not by any of Its provisions locate
this company IIi anr particular county of this state. It can carryon its min-
ing operationS'lnany county by the terillll of the act. The company, therefore,
had a right to establish ltsprinc1pal place of business .In any county in this
state; and .thecompany having ,chosen to locate its office In Atlanta, 'for the
purpose of. elElctiDg its officers and for the purpose of conducting Its financial
operations,'we'think that gave the in Fulton county jurisdiction
in this case, and there was no error in sustliillingthe demurrer to this plea."
In Jossey v. Railway Co., the supreme court of Georgia.

,
"The business ofa railroad corporation, because of Its nature, must of neces-

sity be conducted In places other than that 'fixed by lts charter as the place of
location of Its principal office. WhIle the latter place must be the point at
which the corporation as a corporate entity resides, It Is indispensable to its
business that ,It shall be enabled elsewhere to establish offices of a purely ad-
ministrative. character; and a distInctIon must be taken between the principal
office of a corporation and these adminIstrative offices which may from time to
time be created' by the' corporation for the' more convenient transaction of the
business for the conduct of whIch it .was created. It must have a place at
which it may be sp.ed, at whIch Its corporate functions may be performed; but
this does not negative the right to estabiisbother places for the transaction of
the industrial busilJ.ess of the corporation.", "
These decisions are inconsontt,p,ce with the provisions of the

Virginia statutes, fixing the plAce wheresuitf> may be brought
against, andproqess servedup.on, a corporation, and the f>tatute re-
quiring railroad companies.to re;por.t to the auditor of public ac-
counts place of its pMncipal .. office. We are of opinion that,
under the evidence in this CalIse, .the circuit court erred in finding
that the principal office of the Norfolk & Ocean View Railroad Com-
pany was at Ocean View; in Norfqllr coun,ty, and not in the city of
Norf?lk. The .claims which :we:re ,filed ,in the corporation court of
the CIty of NOI1olk were properly
We will consider the errorsassign,ed by the several appellants

to the action of, the circuit co'Urt ,in, disallowing their respective
claims as constituting liens, on \the. franchises, gross earnings, and
real and personal property of the railroad company supe-
rior to the lien of the m.ortgage bondbolders:,
First. The claim of the Frick Company: Prior to the month of

April, 1895, the Norfolk ,& Ocean! yie,w Railroad & Hotel Company,
now the Norfolk & Ocean . Railroad Company, operated, by
steam, a narrow-gauge raih'oad from Norfolk to Ocean View, a
distance of aboqt nine miles. Its stockholders and directors deter-
mined to change the track of s!Lld Ii-ailroad from a narrow-gauge
road operated by steam to a broad-gauge road operated by elec-
tricity. In pursuance of this purpose, it is alleged,the railroad
company contracted with the Phpadelphia Construction Company
to construct a portion of, its ,electric road and to furnish it two
engines. The construction company applied to the Frick Company
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to furnish these engines. The Frick Company, on the 22d day of
March, 1895, made a proposal to the Philadelphia Construction Com-
pany to sell two of its tandem compound engines, and on the 1st
day of April, 1895, the Philadelphia Construction Company accepted
the proposal. The provisions of this contract, material to this
discussion, were as follows:
"Engines to be delivered by us (Frick Co.) f. o. b. cars at Norfolk, Va., freight

to power house to be paid by Frick Company. Trucking and expense of placing
on foundation to be borne by Frick Company. We (Frick Co.) will furnish
the services of one competent mechanic to superintend and assist in the erec-
tion of above machinery, board and traveling expenses of our (I<'rick Co.) me-
chanic to and from Waynesboro, Pa., to be paid by Frick Company. All extra
expense caused Frick Company by failure on the part of purchaser to make
preparations to receive this machinery, delays caused by not promptly furnish-
ing foundations, suitable assistance and common labor, * * * the pur-
chaser is to pay such extra expense occasioned Frick Company, and the payment
for machinery as agreed below not to be deferred by reason of said' failure on
the part of purchaser, but the same to be paid promptly as in case of no delay.
We agree to ship from our works first engine in 45 days after execution of this
contract, and second engine in 55 days. Price to be, f. o. b. cars at power
house, Norfolk, Va., as above specified, $11,164.00, net cash. Payments to be
made on receipt of machinery, $5,582.00 by note at 60 days, with interest, and
balance after 30 days' trial by note for $5,582.00, at 60 days, with interest.
Notes indorsed to satisfaction of Frick Company." "If notes are given for bal-
ance, same to be indorsed or secured and made payable in bank, bearing interest
from date of delivery of machinery."
The Frick Company's proposal contained this provision:
"All contracts are subject to acceptance and approval by the Frick Company's

executive board."
So far as the record shows, there was no further correspondence

between the Frick Company and the construction company. Rein-
hardt, the president of the Frick Company, testifies that it was some
time after the order was taken by their agent, Holt, before the same
was finally accepted. He says: "We did not accept it at all until
we had the assurance of the Norfolk and Ocean View Railroad Com-
pany, and to, indorse the notes, and these engines were furnished ac-
cording to the contract." Further, in answer to this question by
counsel for the defendant railroad company: "Q. I would ask you
how the Norfolk and Ocean View Railroad Company ratified the
contract with the Philadelphia Construction Company,"-he said:
"They ratified it with that letter and a verbal promise. They
agreed to indorse the notes there, and then after we got that letter
we accepted the order." The letter referred to is as follows:
"Executive Offices of the Norfolk & Ocean View Railroad and Hotel Company,

633-635 Drexel BUilding.
, "Philadelphia,Pa., April 16, 1895.

"The Frick Co., Waynesboro, Pa.-Dear Sirs: In regard to the recent inquiry
of j'our president in regard to indorsements of the notes which are to be given
in payment for the tandem compound engines you are building for the Norfolk
& Ocean View, I beg leave to say that, if you desire, these notes will be indorsed
by the railroad company to whom you are furnishing the engines. Hoping this
Is satisfactory, that there will be no delay in the rtelivery, I aIJ;!.

"Yours, very truly, Norfolk & Ocean View H. H. Co.,
"Charles H. Barritt, ,President."

After the receipt of this letter, the Fl'ick Companj' pr'oceeded with
,the,execution of the engines to the Norfolk
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& Ocean View Railroad.Company, and placed the samp- on founda-
tion. The railroad company indorsed one note for the construction
company for $5,582, which was delivered to the Frick Company.
This note went to protest. The other note for $5,582, stipulated for
in the proposal, was not given,
The construction company has filed no claim against the railroad

company for the engines, and there is nothing in the record to show
that it has been paid for them. From the energy with which the
trustee of the railroad company rlPsists the allowance of this claim
as a lien, but takes no exception to its allowance as a general debt,
we must conclude that the railroad company did not pay the con-
struction company for these engines.
Much light is thrown upon the intimate relations between the

railroad company and the construction company by the record. It
shows that the construction company and the executive board of
the railroad company occupied the same room in the Drexel build·
ing in Philadelphia as the office of both. It further shows that the
Pottsville Iron & Steel Company of Pottsville, Pa., sold to this same
construction company in May, 1895, certain trusses and purlins for
the car barn of the Norfolk & Ocean View Railroad Company. This
purchase was made by the construction company through one A.
Langstaff Johnston, whom the construction company terms "our
engineer." About the same time the railroad company itself made
two contracts for the purchase of .materials of various kinds of the
Pottsville Iron & Steel Company through the agency of the same
person, Johnston, whom the president of the railroad company
styles "our Mr. A. Langstaff Johnston." It 'is apparent from this
examination of the record that the Norfolk & Ocean View Railroad
Company was the real purchaser of these materials, and that in
these transactions the construction company was making the
purchases through its agent, Johriston, for the railroad company.
These transactions, it will be, observed, were nearly contempora·
neous with the purchase .of the Frick engines, and it is apparent
that the purchase of the Frick engines was made in the sameway;
that the railroad company, the beneficiary in the contract, was
the substantial purchaser; credit was given by the Frick
Company to the railroad company; and that the Frick Company
looked to the railroad company for payment. The railroad com·
pany clearly regarded the contract in the same way when its presi·
dent wrote the letter of April 16, 1895, wherein he said: "The
notes, if you desire it, will be indorsed by the railroad company to
whom you are furnishing the engines."
The master was correct in allowing the whole of the Frick Com-

pany's claim as' a debt against the railroad company, and there
was no exception taken to h,is so allowing it. It remains to be
considered whether he was right in classing the Frick Company
among the general creditors, or whether the claim should have
been reported as a lien for supplies furnished for the operation
of the ra'ilroad, and as such having priority over the mortgage
bonds. He assigns as a reason for refnsing to report this claim
as a lien that it was not filed within 90 days after the supplies were
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furnished. The claim was filed in the clerk's office of the corpora-
tion court of Norfolk city on the 15th day of January, 1896. The
contract provided that trucking and placing the engines on founda-
tion should be at the expense of the Frick Company, and that it
should furnish one competent mechanic to superintend and assist
in the erection of the machinery; the board and traveling expenses
of the mechanic from and to Waynesboro, Pa., to be paid by the
Frick Company. All extra expenses caused the Frick Company
by the failure of the purchaser to receive the machinery, by delay
to promptly furnish foundation, suitable assistance, common labor,
etc., was to be paid by the purchaser. It also provided for a 30-
days trial of the engines by the Norfolk & Ocean View Railroad
Company. The engines arrived at Norfolk in the month of July,
1895. In the month of September following the Frick Company
sent its mechanic to Norfolk to finish up and start the machinery,
but, the railroad company not being ready for this work, the
mechanic returned to Waynesboro, Pa., and came again the last
of October, 1895, and the work necessary to start the engines was
completed on the 5th day of November, 1895. Counsel for the
appellee, the trustee, insist that the 90 days within which the appel-
lant the Frick Company could file its claim should begin to run in
July, 1895, when the engines arrived at Norfolk. Counsel for the
Frick Company contend that the 90-days limitation did not begin to
run until the 5th day of November, 1895; that the engines were not
fully erected, the connections adjusted, and the machinery put in
operation until that date; and that this is the date at which, in the
language of the statute, they were furnished. Besides, they con-
tend that, as the railroad company had 30 days in which to test the
engines after they were put up, the Frick Company may reasonably
contend that the 90-days limitation did not commence to run untii
the expiration of the 30 days allowed for testing after the engines
were put up.
We think the engines were not furnished to the railroad com·

pany, at least, until they were placed in position, adjusted, and put
in operation. This was on the 5th day of November, 1895, within
the statutory limitation, and it is not necessary to discuss the effect
of the provision in the contract for a testing period of 30 days.
The claim was duly filed.
The remaining objection raised before the master to the allow-

ance of this claim as a lien prior to the mortgage bonds is that it
is not for supplies necessary to the operation of the railroad. The
statute gives a prior lien to all persons furnishing "railroad iron,
engines, and all other supplies necessary to the operation of any
railroad, canal, or other transportation company." This is without
question a railway company, and the fact that the motive power
used is electricity, instead of steam, as was the case before the road
was changed from a narrow-gauge to a broad-gauge track, does not
of. itself bar this claim from the benefit of the statutory provision
for giving a prior lien to the claims of persons furnishing supplies
necessary to the operation of the road. The contention that the
engines for which a lien is given by the statute are only sucbas are
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used on a railroad where thetrainl;l are drawn by steam: power is
without medt. These engines are for the purpose of generating
electricity, whiclJ. is the propelling power on the electric railway,
as the steam engine furnishes. the propelling power on the ordinary
railroad. The statute does not limit the lien given to the vendor
to locomotive engines used in propelling cars by I$team. The lan-
guage of the statute is: "Engines * * * necessary to the oper-
ation of any railway, canal, or other transportation company." It
embraces eI).gines that may be used by steam railroads, steamboats,
canalboats, electric railwaYi$,or:b;y any other kind of transportation
companies. These engines are I1,0t, as further. contended, a part
of the railway, and therefore not
embraced within the supply lien law. Though they are stationar;y,
yet they are indispensable to create the force that propels the cars,
and they are clearly "engines * * * necessitry to the operation
of the road."
Second. The receivers of the Pottsville Iron & Steel Company,

petitioners, appeal from the decision of the circuit court, and assign
as error the failure of that court to allow itsclaiIll a prior lien for
supplies to the Norfolk & Ocean View Railroad Company necessar'y
to its operatiqn. This claim is for trusses and purlins for car
barn, foranchor bolts for sheds, for erecting trusses and pur-
lins for power and boiler houses, for crane, and for furnish-
ing and erecting trusses for workshop, and f()r steel columns for car
depot and workshop. These..aJ:'esupplies. and labor furnished for
the construction of which are properly part of
the railway plant. These buildings are not in themselves supplies
necessary to the operation of the. railway. They are buildings
erected for the protection and pr.eservation of the cars, engines, and
other machinery, just as roundhouses and car sheds are used by
steam railroads for the protectio.u, and preservation. of their loco-
motives and coaches. Their character as property is d.istinct from
that of necessary supplies asdefin,ed by section 2485, Code Va. 1887.
And there is. no error in the holding of the circuit court as to this
claim.".,
Third. The appellant Frank R. May assigns as ;error the refusal

of the circuit cOl1rt to sustain an exception filed by, him to the report
of the master. The exception overruled by the circuit court was
taken on the ground that theappeHap.t'sclaim was due:for supplies,
and should have been reported as·. ting a lien on the fran-
chise, gross and real apd, ,pers()nal property ·of the rail-
road company. The record shows ,tb,at this. claim
an hotel belonging to the. railroad c()mpau,Y. '.I:henl'st item of the
account is, ."To amount cOl;ltractfpJ.',rebuilding hotel, $11,500,00."
The other items, are for wo:r;k done in connection with the ho-
tel as by the architect and superintendent; and as agreed
by the president of the railroad cOIllpany. This Qotelmay be a
very desirable adjunct to .the railroad
for its passengers and for Pl:1rsons seeking Ocean View Ills a seaside
resort,. but the purposes fOr which it is used it,srich a dis-
.tinct piece of propertytllat .it be with the rail-
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road proper in such way as to bring the cost of its constrUction,
repair, and furnishing under the head of labor and supplies neceS-
sary to the operation of the railroad, giving it a prior lien as such.
The decision of the circuit cOllrt was correct.
In case No. 255 the appellees Godwin & Co. claimed a lien for

labor and supplies furnished to the railroad company necessary to
its operation. Their aecount commenced July 1, 1895, and ended
February 10, 1896. Godwin & Co. were manufacturers and repair·
ers of machinery, and their account is for labor of their smiths and
machinists for repairs made from time to time to the machinery
of the railroad company, and for materials used in such work. The
master in his report allowed as a lien so much of the account,
$270.79, as accrued within 90 days before the ending of the account.
To this finding of the master Godwin & Co. excepted on the ground
that they were entitled to a lien for the full amount of their claim,
$1,674.24, as it was for supplies and labor furnished on a continuo
ing contract and running account, and that the statutory limitation
of 90 days for recordation of their claim did not begin to run until
the 10th day of February, 1896, that being the date at which the
last 6f the supplies and labor was furnished. The circuit court
sustained the exception, and allowed the whole account as a prior
lien for supplies and labor. From this decision of the circuit court
the Norfolk Bank for Savings & Trusts, trustee, appealed, assign-
ing as error that:
"The court erred in that It sustained the exceptions of T. W. Godwin & Co.

to the report. of Special Master W. L. Williams, which was filed November 14,
1896; and In that it adjudged that the said T. W. Godwin & Co. was entitled to
a supply lien for $1,645.24, and interest from February 10, 1896, upon the fran-
chises, gross earnings, and all the real and personal property ·of the Norfolk &
Ocean View Railroad Company, prior to the lien of the holders of the bonds
secured by the deed of trust made by the said defendant railroad company and
dated May 1, 1895."

For Godwin & Co. it is contended that their account from July
1, 1895, to February 10, 1896, was a continuous, running account,
and that the limitation, of 90 days within which the same is reo
quired by the statute to be recorded in order to. perfect the lien as
a prior lien did not begin to run until the last charge in the ac-
count. The case of Fidelity Insurance Trust & Safe-Deposit Co.
v. Roanoke Iron Co., 81 Fed. 439, decided by the circuit court for the
Western district of Virginia, is cited as sustaining this contention.
In that case the court, construing section 2485 of the Code of Vir·
ginia of 1887, held that where supplies are furnished under one con-
tract, the deliveries being from day to day, the items are so con-
nected as to form one transaction, and the limitation of 90 days
must commence at the date of the last delivery. In that case there
was a single contract for the sale of a quantity of iron ore at a fixed
price per ton, and the deliveries were from day to day, or at other.
short intervals.
In Central Trust Co. v. Chicago K. & T. Ry. Co., 54 Fed. 598, the

court, construing a Missouri statute similar to the Virginia statute,
said:
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"If the. materials were furnished under a' single contract, and were in fuI1lll-
ment thereof, the items of the account would be continuous, and the material
man would have ninety days from the date of the last Item within which to file
his account and perfect his lien. • • • On the other hand, If the severliA
items of the account, or a portion of them, are furnished under separate contracts,
then the lien should have been filed ninety days from the date. of the last item
under each Independent contract."
Applying this doctrine to the account of Godwin & Co., the claim

that the limitation of 90 days must be applied to the date of the
delivery of the last item cannot be sustained. The account as filed
is due to the Virginia Iron Works, another firm name under which
the members of the firm of Godwin & Co. conducted business, and
a great number of the charges are for work done, generally, by the
hour, by the machinists, smiths, carpenters, and laborers of the Vir-
ginia Iron Works, in repairing the trucks, car wheels, axles, bond
rails, etc., of the railroad company. A number of the charges are
for drayage, and a large number for bolts, castings, small lots of iron,
steel, etc., for repairs. The work and material were not embraced
in a single contract; and an inspection of the account shows that, from
the diversity of the character of the services rendered and the sup-
plies furnished, they could not have been contemplated and estimated
for in advance, so as to include them in a single contract at a fixed
price. That they were not embraced in a single contract, but were
furnished on separate and distinct orders, is clearly established by
the evidence. One of the partners of the firm, A. L. Woodworth,
testifies as follows:
"By Mr. Jenkins (attorney for Godwin & Co.): Q. Were all. of the labor, sup-

plies, and material furnished there necessary for. the operation. of the road? A.
Yes, sir. none for new construction.? A. None. Every item was for
repairs. Cross-examination by Mr. Tunstall (attorney for the trustees): Q.
You mean for operating supplies? A. Yes, sir; current requisites for the oper-
ation of the road. They were current repairs. Q. Was there any general con-
tract for the whole thing? A. None. Q. You just furnished things as they
ordered them from time to time? A. We furnished labor and material for
repairs as' th,ey ordered them. Q. And the labor and material furnished were
on these dates? 4.. Yes, sir."
The evidence not only fails to show that the labor and materials

were furnished under a single continuing contract, but completely
refutes that contention. In our judgment, the master was correct
in applying the statutory limitation at a date 90 days before the
last item of the account was furnished, and the circuit court erred
in holding that the limitation began to run at the date of the charge
of the last item in the account.
The second. question for our consideration in case No. 255 is that

arising on the claim of the appellee G. S. W. Brubaker. This claim-
ant, in his memorandum of his claim filed in the clerk's office, stated
that the amount claimed was due him by the railroad company "for
labor and work done and furnished for and about the erection of trol-
. ley poles and wires, the laying of the tracks, and the grading of the
roadbed of said company, in the county of Norfolk and in the city of
Norfolk, Virginia, for the purpose of adapting the said railroad for
standard-gauge service, and to the use of electricity as a motive power
in the operation of the said road, and of furnishing electric power for
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the operation thereof." The railroad company furnished all the mate-
rials, and Brubaker agreed to furnish all his own tools and labor for
the work he undertook to do, at the following prices:
"(a) Lay the track and place In complete order ready for operation for the

sum of thirty (30) cents per lineal foot or track. Special work, double price.
(b) Bond the track with Johnson rail bonds for the sum of one hundred and
twenty-five ($125) per mile of track. (c) Construct the overhead line accord-
Ing to the specifications for the sum of three hundred and ninety-five ($396) dol·
lars per mile of trolley. (d) String the necessary feeder wire for the sum of
sixty dollars ($60) per mile."

The master refused to report the claim as a lien for labor, stating
his reason therefor as follows:
''This Is the claim of 8 general contractor for building 8 new electric road,

and I do not think It comes within the purview of the supply lien law. The
legislature of Virginia, at its last session, thought it necessary to provide a lIen
tor such cases 8S this, and gave 8 mechanic's lien on railroad beds and tracks,"
To this report Brubaker excepted. The circuit court sustained the

exception, and allowed the claim as a supply lien. From this holding
of the circuit court the Norfolk Bank for Savings & Trusts, trustee
for the bondholders, took this appeal. Of the assignments of error
it will be necessary for us to consider only the following:
"The court erred In that it sustained the exceptions of G. S. W. Brubaker to

the report of Special Master W. L. Williams, which was filed November 14, 1896,
and In that it adjudged that the said G. S. W. Brubaker was entitled to a sup·
ply lien tor $6,056.26, and interest from September 3, 1895, upon the franchises,
gross earnings, and all the real and personal property of the Norfolk & Ocean
View Railroad Company prior to the lien of the holders of the bonds secured
by the deed ot trust made by the said defendant railroad company, and dated
May 1, 1895,"

The Virginia statute (section 2485, Code 1887) designated the em·
ployes to whom the statute gives a prior lien on the franchises, gross
earnings, and real and personal property of a railroad, canal, or other
transportation company. The list includes conductors, brakesmen,
engine drivers, firemen, captains, stewards, pilots, depot or office
agents, storekeepers, mechanics or laborers, and all persons furnishing
railroad iron, engines, cars, fuel, and all other supplies necessary to
the operation of any railway, canal, or other transportation company.
Contractors are not embraced in this list. It is therefore sought to
bring thiB claim for work and labor done within the class designated
as laborers. A question very similar to this arose under an Indiana
statute which gave a first and prior lien on the corporate property and
on its earnings of any corporation doing business in that state to its
employes for all work and labor done and performed by them for the
corporation from the date of their employment. One Vane made a
contract with a telegraph company to put up six additional wires be-
tween certain designated points on and along the telegraph poles
owned by the company; to attach such wires to the proper fixtures
and appendages to the poles,-the company agreeing to pay him $45
per mile for the wires put and strung upon the poles, the company
agreeing to furnish all the wire ana other necessary materials. Vane
filed his claim under the statute, and sought to enforce the same
against the property of the telegraph company, claiming a statutory
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lien:thtkEMn :as'al1 employe of·the eorpora1iori.. The:claim was reo
! 'recei'Vers of the company on: the gr()und that Vane

did not occupy in his transactions with the telegraph company the
relation of an employe,. but that of a general contractor., The cir-
cuit court fQr the district of Indiana held that Vane was not an
employe of the telegraph compan.y.·· J., delivering the opin-
ion, said: .
"To be entltied to the benefit of this statute, and of others of like character

since enacted, I think it clear that the employe must have been a servant,
bound in some degree at least to the dutles of a servant, and not, like the peti-
tioner, a mere contractor, bound to prodnce or cause to 'beproduced a certain
result of labor, to be sure, but free to dispose of his own time and personal efforts,
according to his pleasnre, without responsibility to the other party." Bankers'
& Merchants' ·Tel. Co. of Indiana v. Bankers' & Merchants' Tel. Co. of New
York,. 27 Fed. 536. '
On appeal, the supreme court sustained the circuit' court. It said:

"It seems clear to us that Vane was a contractor with the company,
and not an employe, within the melqling of the statute;"-and quoted
the language of the circuit judge a1:>ove quoted as expressive of its ow;n
views. Vane v. Newcombe, •. 22Q, 10 Sup. Ct. 60.
In Railroad ,Co. v. Wilson, 138 U.S. 501, 11 Sup. Ct. 405, the court

said: ., .
"The 'Qillcers' and refer tothQse in regular

continned service. Within the acceptation of the terms, one who is
engaged to render .service in a particular transaction is neither an officer nor
au empioyli.T!:Iey impiy continuity of service and. exclude those employed for
a llingle transaction."
It cannot be successfully contended that the' term "laborer" is

more comprehensive than the term "employe," or that the former in-
cludes a more e:Xtensive class'ofserv'ices than the latter. The provi-
sions of the statute as to peIlSoDs to whom labor liens are given are
clear and explicit. There is no necessity, as urged· by counsel for
the appellee, to resort to other provisions of the Code to explain them
and to 'give them a more extended application.
We are of opinion that Brubaker was a contractor with the rail-

road company, and not a laborer, within the meaning of the stat-
ute, and his claim cannot be classed as a supplyliennnder the pro-
visions Of section·2485 of theOode of Virginia·of 1887, and the cir-
cuit court erred in holding it as constituting such a lien.
We affirm the decree of the circuit court in cause No. 254, in hold-

ing that the claim of the appellants the receivers of the Pottsville
Iron & Steel Company, of Frank R. May, and of White & Dodson
. are not supply liens. We reverse it as to its holding that the
principal office' of the Norfolk & Ocean View Railroad Company
was at Ocean View, and not at the city of Norfolk, and as to finding
that the claim of the Frick Company was not a supply lien; We
reverse said decree as toits finding that Godwin & Co. and G. S. W.
Brubaker, appellees in case No. 255, are entitled to supply liens:for
their respective claims. And these causes are remanded to thf>
circuit court, with instructions to amend the decree in conformity
to this opinion.
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SIMPLEX DAIRY CO. v. COLE et aI.
(Circuit Court, S. D. New York. March 26, 1898.)

L FOREIGN CORPORATIONS-CERTIFICATE TO Do BUSINESS-NEW YORK.
Under Laws N. Y. 1892, c. 687, § 15. providing that "no foreign stock cor-

poration doing business in the state without such certificate [of authority to
do business] shall maintain any action In this state upon any contract made
by it in this state until it shall have procured such certificate," the remedy
is merely suspended until such time as the certificate Is procured.

2. CON'l'RACT-SPECIFIC PERFORMANCE.
Where a contract provided for the transfer of a patent, for the organiz-

ation of a corporation and carrying on business, and for cash subscriptions to
a certain amount of stock Within 60 days, the patentee having become an in-
corporator, a director, and an officer, and attended directors' meetings, he can-
not refuse to carry out the contract because the whole amount of the cash
subscriptions was not paid in within the specified time.

This was a suit in equity by the Simplex Dairy Company against
Walter Cole and others for the reformation and enforcement of a
contract.
Fabius M. Clark, for complainant.
Herbert F. Andrews, for defendant Walter Cole.
Bristow, Opdyke & Wilcox, for defendant James G. Cannon.
W. H. Van Steenbergh, pro se.
George B. Kirkbride, pro se.

TOWNSEND, District Judge. The complainant, which is the as-
signee of a certain written contract between one Kirkbride, its
assignor, and the respondent Walter Cole, by the bill herein asks
for a reformation of said contract, its enforcement as reformed,
and for other relief. Said written contract, inter alia, provided for
the transfer to complainant's assignor by said Cole of his patent
No. 478,736, dated July 12, 1892, and for the organization by com-
plainant's assignor of a corporation for developing the invention
therein claimed, and carrying on business under said patent; for
obtaining within 60 days from May 10, 1895, the date of said agree-
ment, bona fide subscriptions to its stock, so as to put into its
treasury at least $18,750 in cash; and for making certain payments
to said Cole, and discharging certain liens on said patent.
Counsel are at issue as to whether complainant's assignor, Kirk-

bride, within the 60 days or subsequently, did obtain the bona fidp
subscriptions, and pay the same into the treasury of the company
as agreed, and, if not, whether such requirement was waived hy
the respondent Cole. Kirkbride did not obtain actual bona fide
subscriptions for $18,750 within 60 days from May 10, 1895." But,
within 30 days from said date, he wrote Cole that he had "received
the promised subscription to $25,000 stock, and same will be form-
ally made soon as the patents are in proper shape, and my friends
are so advised by our attorney." On May 25th he had written Cole,
saying: "I can do nothing with selling stock until the new patents
are issued. My attorney here confirms what Mr. Parker said,-the
process must be protected; otherwise no investment is safe. So,
we will bend all our energies in that direction now." In the face of


