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move ,logs Jor the mills, t<,) manufacture lumber from them, and
to ple(}ge or sell that lumber, .. 'rhe purchaser of such lumber ac-

a good title to it. Thetltle to the logs from which the lum-
ber wa" made must then have been in the corporation to enable
it to souse and deal with tl;1em, I aJ,ld, in the exercise of its right
or claim, of right to do this, an injunction to prevent waste could
not have been maintained against .it."
Touching the third question, it is to be observed that, under the

ninety-second and the eighth of the equity rules, the ,complainants
in this case will be entitled to a decree for any balance that may
be found to be due them,' "over and above the. proceeds of sales"
of the property on which their mortgage has been foreclosed, and
to have execution issue thereon in the form used in the 'circuit court
in suits at common law in actions of assumpsit. Therefore, as to
any unsatisfied balance that may rema.in due the complainants,
after the appropriationtQ their demand of the proceeds of the
property upon which they have foreclosed their mortgage, they
are on a paI,'with other general creditors who are or may become
parties to this proceeding. Such fund, then, as shall be ascer-
tained to exist free from the lien ·of the complainants' mortgage or
other lien that may be tound to bave existed at the institution of
the suit, must be divided pro rata among all the creditors who es-
tablish their claims, including the complainants, to the extent of
the balance of their debt, if 'any, remaining unsatisfied after the
appropriation thereto of the proceeds of the mortgaged property.
The decvees of July 27, 1896, and February 4, 1897, are hereby

reversed,so .far as they conflict with the views expressed in this
opinion; alLthe other decrees appealed from are affirmed; and the
cause is remanded to the' circuit court, with instructions. to so
amend and modify the decrees of July 27, 1896, and February 4,
1897, as to make them conform -to the views herein. expressed, and
to otherwise proceed in the cas.e' as equity inayrequire; the costs
of this cooot, including cost of transcript, to be equally divided be'
tween theappeUantsand the cross appellants.
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.... ',' No•. ,385.

CONBTRlJdrioN OF • ;Wu..,L-:-;DEFE'\'sl3J,E ESTATE-DEATH W;;THO ISSUlll. . !

Testator,' by 'a provision of 'biswill, gave a fee absolute in ce.ttainp.rop-
erty to Ws grandchildren, .though! cohtaining no words of inheritance.' In
the next provision he stated "that the property wlIIed by me to the :said
grandcblIlfren, .slwuld .. I)e. in cowmon, and,. if .eitberof.them shoUld. de-
partthlslifewlthorit leaVing IiviI\'g lS$ue, then and lntillitcase the survivor
01' beirsof lJis body shall Inherit all the property and estate' devised to both
, i)f·them." 'Held,.that under the rule in Indiana the latter words referred to' a'
.. " oCl\th. puring. the testator, and, .both surviVing him,. each
,to.o,k .in ..fee simple. . Fed. 775,
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Appeal from the Circuit Court of the United States for the District
of Indiana.
John R. Wilson and Ferdinand Winter, for appellants.
Charles L. Jewett, for appellees.
Before WOODS, JENKINS, and SHOWALTER, Circuit Judges.

WOODS, Circuit Judge. This suit was brought by the appellants,
the First National Bank of Covington, Ky., the First National Bank
of 'hoy, Ohio, the Trenton Banking Company of Trenton, N. J., the
Hazelton National Bank of Hazelton, Pa., the Union National Mt.
Joy Bank of Mt. Joy, Pa., judgment creditors of Charles W. De Pauw,
against the said Charles W. and others concerned, to determine his
interest in real estate levied upon, which had been devised to him by
the last will of Elijah Newland, duly approved and admitted to pro-
bate on December 28, 1894, in Floyd county, Ind. The following
clauses of the will only are pertinent to the present question:
"(4) I give and bequeath to my dearly beloved wife, Margaret Ann Newland,

my town residence in the city of New Albany on lots as follows [description],
with all household and kitchen furniture; also my family carriage and horses;
also thirty thousand dollars in bonds, stocks, notes, and mortgages, to be selected
by her.
"(5) I give and bequeath to my two grandsons, Newland T. De Pauw and

Charles W. De Pauw, all my remaining estate, real, personal, and mixed, con-
sisting of indebtedness due me in bonds, mortgages, and notes of hand, and all
my lands situate in Floyd, Washington, Lawrence, and 'White counties, and any
lands which may be possessed by me, and all my chattels upon tile farms in
Floyd, Washington, and Lawrence counties.
"(6) I have heretofore given to Newland T. De Pauw real estate to the value

of $10,000, and I have given to Charles W. De Pauw cash to the amount of
$6,000. I desire that of the property deVised C. W. De Pimw should have $4,000,
and that the property wllled by me to the said grandchildren should be held in
common, and, if either of them should depart this life without leaving living
issue, then and in that case the survivor or the heirs of his body shall inherit
all the property and estate to both of them.
"(7) It is my desire that, should my dear wife desire it, that in place of the
town residence bequeathed to her that she should take $10,000 in stocks or mort-
gages, etc., and that the town residence should, In that case, go to my grand-
children, Newland T. De Pauw and Charles W. De Pauw.
"(8) I hereby appoint my dear wife, Margaret Ann Newland, Newland T.

De Pauw, and Charles W. De Pauw executors of this, my last will and testa-
ment, and I desire that no security be'required of them or their bonds as execu-
tors." ,
This will was framed and written by the testator on May 30, 1887.

His wife died August 20, 1893, and his death occurred on December
16, 1894. Some years after the making of the will he was put under
guardianship as insane. James G. Harrison was appointed adminis-
trator with the will annexed on January 22, 1895, by the Floyd circuit
court. Newland T. De Pauw was born September 5, 1856, was mar-
ried October 15, 1879, and has two children, born, respectively, on
August 22,1880, and Apr-il 1, 1886. Charles W. De Pauw was born
June 15,1859, married February 22, 1888, and has never had a child.
The fair value of the testator's property, consisting of bank stock,
notes secured by mortgage, live stock and chattels on farms, and other
personal property, and various farms in Indiana, was about $100,000;
the personalty and realty being nearly of equal value.
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The controlling question in the case is whether the .words of the
sixth clause of the will, "if either of them shall depart this life
without leaving living issue," refer only to a death of of the
devisees before the demise of the testator, or to a death occurring at
any time whether before or after that of the testator. There is, of
course, no question of the cardinal rule "that the intention of the testa-
tor expressed in his will shall prevail, provided it be consistent with
the rules of law." The contention of the appellants is that "the state
of Indiana has an established policy and a settled rule of interpreta-
tion which determine the meaning of this will." That rule is alleged
to be "that where an estate is devised in terms denoting an intention
that the primary devisee shall take the property in fee or absolutely
on the death of the testator, coupled with a devise over in case of his
death without issue living, the words refer to a death without issue
during the lifetime of the testator, and that the primary devisee sur-
viving the testator takes the estate in fee or absolutely." This doc-
trine, it is insisted, is established by the decisions of the supreme
court of the state in the following cases: Harris v. Carpenter, 109
Ind. 540, 10 N. E. 422; O'Boyle v. Thomas, 116 Ind. 243, 19 N. E.
112; Hoover v. Hoover, 116 Ind. 498, 19 N. E. 468; Heilman v. Heil-
man" 129 Ind. 59, 28 N. E. 310; Wright v. Charley, 129 Ind. 257, 28
N. E. 706; Borgner v. Brown, 133 Ind. 391, 33 N. E. 92; Fowler v.
Duhme, 143 Ind. 248, 42 N. E. 623; Tindall v. Miller, 143 Ind. 337,
41 N. E. 535; Moores v. Hare, 144 Ind. 573, 43 N. E. 870; Antioch
College v. Branson, 145 Ind. 312, 44 N. E. 314. A review of these
cases is not necessary. In Fowler v. Duhme, supra, where the ques-
tion is elaborately discussed, the court, after stating the rule "that a
devise in fee may not be cut down by subsequent provisions of the will
unless the intention to do so is manifest from words as clear, certain,
and effective as those which created the fee," proceeds to say:
"Another rule, and that which is of the greatest significance in the construction

ot the will before us, is, as said in Wright v. Charley, supra, 'that where real
estate is devised in terms denoting an intention that the primary devisee shall
take a fee on the death of the testator, coupled with a devise over in case of
his death without issue, the words refer to a death without issue during the
lifetime of the testator, and that the primary devisee surviving the testator
takes an absolute estate in fee simple.' This rule may be said to be almost,
It not entirely, free from conflict upon the decisions, and there is no doubt of
its adoption In this state and that It is supported by the vast weight of authority."
The rule is reaffirmed in Moore v. Gary (Ind. Sup.) 48 N. E. 630.

The distinction asserted between the will of Fowler, passed upon in
the case quoted, and that of Newland in this case, on the ground that
in the latter no words of inheritance are used, is not substantial.
The meaning of the fifth clause of this will is the same as if
after the names of the devisees there had been inserted the words
"and their heirs forever," or "in fee simple"; and the presumption is
not admissible that Newland did not understand the effect of the
words employed in that clause to be to give to the devisees the entire
interest in the property-the fee simple of the real estate. Indeed,
it is only those who have a measure of technical learning who would
be likely to apprehend a necessity for the use of the word "heirs" in
the expression of l!- grant or 3 devise in order to create an estate in
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fee, and not merely an estate for life; and, without flrst denying to
the fifth clause of this will its plain and presumably well-understood
meaning, it is impossible to say that no violence is done to the words
there employed by construing them, in connection with the sixth
clause, as creating a base fee in the first takers. The expressed de-
sire that the property given to the grandchildren "be held in com-
mon," whatever its force, could, of course, take effect only after the
death of the testator, but plainly is equally applicable and binding, if
binding at all, during the joint lives of the devisees, whether the es-
tates devised are of one character or the other; and it is therefore of
no necessary significance that that expression is immediately followed
by the provision that upon the death of either devisee without living
issue the survivor "shall inherit all the property and estate (devised)
to both of them." It is not perceived why that provision, found as
it is at the end of the sixth clause, has a different force from what it
would have if placed at the end of the fifth clause, and no sufficient
reason has been advanced for taking it out of the rule so often and
clearly declared by the supreme court of the state, in the light of
which, in the absence of clear expression or necessary implication to
the contrary, the testator must be presumed to have intended that his
will should be read.
Reference has bem made to Abbott v. Essex Co., 18 How. 202;

Britton v. Thornton, 112 U. S. 526, 5 Sup. Ct. 291; O'M"ahoney v. Bur·
dett, L. R. 7 H. L. 388. But, even if inconsistent, those cases con·
tain nothing which could justify us in disregarding the settled rule of
the state where the property is, and where the testator lived and died.
In Abbott v. Essex Co. it seems to have been assumed without question
that the death referred to of one of the devisees "without any lawful
heirs of their own," which was held to mean a definite failure of issue,
might occur after the death of the testator. The question considered
was whether the will gave "estates in fee tail general, with cross reo
mainders in fee simple," or "a fee simple conditional, with executory
devises over." In Britton v. Thornton the expression of the will was
"dying in her minority," which, of course, might be after the death of
the testator. The decree below is reversed, with directions to proceed
in accordance with this opinion.

FRICK CO. v. NORFOLK & O. V. R. CO. et a1.
NORF'OLK BANK FOR SAYINGS & TRUSTS v. GODWIN et at.

(Clrcult Court of Appeals, Fourth Circuit. March 16, 1898.)
Nos. 254 and 255.

L DOMICILE Oll' CORPORATION-PRINCIPAL OFFICE.
Where the place of the chief office of a corporation Is not designated by

Its charter, vote of its stockholders. or resolution of Its directors, It Is where
Its stockholders and directors usually meet, where It elects Its ofilcers. and
conducts Its financial operations•

.. SAME-CHANGE Oll' LOCATION.
The general officers of a railroad company cannot, by changing the location

of their oflices for the more convenient dispatch of business, remove the


