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The navigation of the H. M. Whitney remains to be considered.
She was apprised of the presence of the International, and under-
stood from her signals that she was towing. The Whitney did not
know how many craft the International had in tow, but she was
bound to assume that in all probability there was more than one.
The evidence is overwhelming that it is the general practice of
those who tow over this route to take more than one barge, and to
tow them tandem. Having passed the International and the Her-
cules safely, and, as we find, on substantially parallel courses, and
with engines stopped, the Whitney “started her engines ahead, and
hove her wheel to port.” Had it not been for this maneuver, we
are satisfied the collision would have been avoided. The master
of the Whitney testified that he waited after the Hercules passed
until he supposed everything was all clear before he started up
and ported. But his waiting must have been of the briefest, for,
as he testified, he ran probably 20 to 30 seconds before he made out
something ahead, and the Shamokin was only 450 feet behind the
Hercules. Knowing that, in the ordinary course of events, an-
other tow was to be expected, and having observed the distance at
which the Hercules was towing behind the tug, the Whitney should
have waited 4 reasonable time for the appearance of a possible sec-
ond tow before starting up again, and changing her course, 8o as to
converge upon that over which the tug and first tow had passed;
and it seems quite plain upon the evidence that reasonable time
was not allowed. There is a suggestion in the proof that it was
dangerous for her to wait with engines stopped in this narrow
channel, with its uncertain tides. There would be force in this sug-
gestion if she were still in Pollock Rip Slew; but we concur with
the district judge in the finding that she had got out of the jaws of
the slew, into the more open water near the lightship. Her own
evidence as to the direction from which she heard the whistle of
the lightship at the time of eollision seems to settle this question,
a8 to her position, quite conclusively. We concur, therefore, with
the conclusion of the district judge that the Whitney “was to
blame * * * for not waiting a reasonable time before starting
up her engine and porting.”

The decrees appealed from are therefore affirmed, but, as both
sides appealed, and no modification is made in the decrees, with-
out interest or costs to either side.

THE TRANSFER NO. 6.
THE E. H. MEAD.
KNICKERBOCKER ICE CO v. THE TRANSFER NO. 6.
NEW: fORK, N. H. & H. R, CO. v. THE E. H. MEAD,
{District Court, B. D. New York. April 14, 1898.)

CoLLIsSION—TUas—VEssELS I8 Tow—NEGLIGENCE.
While thé steamtug Mead was taking the barge Pawtuxet from a slip In
New York, on the East river, and while the stern of the barge was still par-
tially within pier 127, and her bow pointing a little north of east, and in
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the direction of the Morrisania shorve, Transfer Tug No. 6, with a car float
on her port side, struck the stem of the Pawtuxet, and mJured ber. Tug
No. 6 and car float had shortly before backed from a slip on the Morrisania
shore, had straightened to the northward, with the intention of delivering
the floats at a dock practically opposite the Pawtuxet. Held, that the accl-
dent bappened entirely from the negligence of Tug No. 6 in running too
close to the Mead and Pawtuxet.

Benedict & Benedict, for Knickerbocker Ice Co. and The E. H.
Mead.

Henry W. Taft, for New York, N. H. & H. R. Co. and The Transfer
No. 6.

THOMAS, District Judge. While the steamtug Mead (dimensions,
120 feet long by 22 feet wide) was taking the barge Pawtuxet (dimen-
sions, 245 feet long by 40 feet wide) from the slip between 127th and
128th street, New York, on the East river, and while the stern of the
barge was stlll partlally within pier 127, and her bow pointing a lit-
tle north of east, and in the direction of the Morrisania shore, Transfer
Tug No. 6 (dlmenswns, 100 feet long by 20 feet wide), owned by the
New York, New Haven & Hartford Railroad Company, with a car
float (dimensions, 227 feet long by 33 feet wide) on her port side, struck
‘the stem of the Pawtuxet, and injured her.. Tug No. 6 and car float
had shortly before backed from the lower of the three slips belonging
to the railroad company on the Morrisania shore; had straightened to
the northward, with the intention of delivering the floats at the dock
immediately north of the upper slip, which dock was practically oppo-
gite the Pawtuxet when her bow faced towards the Morrisania shore.

It is claimed on the part of Tug No. 6 that the stern of the float went
slightly to the south, and to about the mlddle of the river, ahd that,
when she stralghtened about, the starboard side of the tug was some
50 feet from the racks of the ferry on the east side, which distance
was reduced to 25 feet at the time of the accident. It is also con-
tended by the captain of Tug No. 6 that a line running from the stern
‘of the Pawtuxet shoreward, and estimated by him to be some 60 feet
in length between the stern and the end of pier 127, parted or was
thrown off, and that the barge, thus released, floated eastwardly, as the
Mead was so operating at the time as to give her that direction, and
that the barge, thus released and impelled, went so far across the
river as to strike the port side of the float. It is claimed in behalf
of the Mead that she was attached to the Pawtuxet by a line some 30
feet in length; that the bow of the barge was east of the tug; that
thie tug was so much pointed towards the New York shore that her
operation tended to hold the stern of the barge to the westward, while
she was being brought about; and that Tug No. 6 and her car float
backed westwardly beyond the Mead’s bow, and took her course so near
to the port side of the Mead as to rub against the same, and finally
to strike the stem of the Pawtuxet with the port side of the car float
at a point astern of the bow of the latter.

The witnesses for the tug and the barge all give the same evidence
as to the relative positions of the Pawtuxet and Mead, and their descrip-
tion of the accident is similar. This description in accuracy seems
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preferable. The distance from pier 127 to the Morrisania side of the
river is about 450 feet. The accident could not have happened as
stated by the captain of Tug No. 6, unless the Mead was within about
100 feet of the east shore, and so pointed as to give an eastwardly
direction to the barge, as she drew upon the same, and also so dis-
posed as to allow the barge to pass the Mead, so that the former would
be struck, and not the Mead herself. The ev1dence is general and cred-
ible that the Mead was pomtmg substantially down the river; that her
stern line was about 30 feet in length. It would be dxfﬁcult and per-
haps impossible, in view of this, to place the Mead sufﬁciently east-
wardly to either give the barge a motion which would carry her east-
wardly, as contended by Capt. Simms, or at least that would allow her
to go sufficiently to the eastward to collide, unless she dragged the
Mead with her, or unless the Mead and her stern line were stretched
across the river about in front of the bow of the barge. In other
words, the Pawtuxet, 245 feet in length, the Mead, 123 feet in length,
and some 30 feet of stern line between the two, would have to be in
almost a direct line across the river in order to allow the barge to
go sufficiently eastward to strike the car float, unless her momentum
was 80 great as to drag the Mead with her. To meet this view, prob-
ably, the captain of Tug No. 6 says that the stern of the barge, when
he first saw it, was about 60 feet east of pier 127, with a stern line
running to shore, and that it was the casting off of this line that en-
abled the barge to respond to an eastwardly impulse given to her by the
tug, and to cross the river. The existence of such a line after the
stern of the barge had cleared pier 127 seems improbable, inexplicable,
and useless in connection with the movement of the Pawtuxet. It ig
contrary to the evidence of the captain of the Pawtuxet and his assist-
ant, both of whom were on the spot, and who were fair witnesses.
Yet, without some such way of accounting for the space across the
river, it is not apparent that the collision could have taken place as
stated by Capt. Simms., On the whole case, the account given by
the people connected with the Pawtuxet and the Mead seems prefer-
able, and the accident seems to have happened entirely from the neg-
ligence of Tug No. 6 in running too close to the Mead and Pawtuxet,
of whose presence and maneuvering those in charge of Tug No. 6 had
been aware, even from the time of coming from the slip. Therefore a
decree should be entered in favor of the Knickerbocker Ice Company
for the ipjury to the Pawtuxet, as a commissioner may ascertain the
same, together with costs; and the libel of the New York, New Haven
& Hartford Railroad Company against the steamtug E. H. Mead should
be dismissed, with costs to the libelant.
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POWERS et al. v. BLUE GRASS BUILDING & LOAN ASS'N et al
(Circuit Court, D. Kentucky. March 25, 1898.)
No. 6,662,

1. ASFIGNMENT BY BumpiNg AND LOAN ASSOCIATION — AUTHORITY OF SHARR
HOLDERS. - .

The directors of a building and loan association have no authority, either
under the general assignment statute of Kentucky or at common law, to
make a valid assignment for the benefit of creditors, without authority from
the shareholders, when the corporation is not in fact insolvent.

2. DePosiNG DirecTOoRs—INVALID ELECTION.

The shareholders of a building and loan assoclation cannot depose directors

whose term of service has not expired, and elect a new board.
3. APPOINTMENT OF RECEIVER—CORPORATE DISORGANIZATION.

The directors of a building association, without consulting the sharehold-
ers, made an assignment for the benefit of creditors, and delivered the cor-
porate assets to the assignee. 'The shareholders repudiated the assignment,
and elected a new board of directors, who elected new officers. The old
officers and directors refused to recognize this result. Shareholders brought
suit to set aside the assignment, and restore the assets to the corporation.
Held, that a receiver pendente lite should be appointed.

4, AssiGNEE’S PossEssioON—PROPERTY IN PossessioN or Court.

Under Ky. St. § 76, requiring an assignee to give bond and state his ae-
counts in a county court, assets in his possession are not in the possession of
the court.

6. PETITION FOR DIRECTION OF COURT—STATUS OF TRUST PROPERTY.

Where, under the Kentucky statute, an assignee petitions the circuit court
for direction in the conduct of his trust and settlement of his accounts, such
court does not thereby acquire possession or control of the trust property.

8. CoNrLICT OF JURISDICTION—DIFFERENT Is8UES AND RELIEPF.

The pendency in a state court of a suit brought by an assignee for the
construction of a deed of assigument made by a building and loan association,
and the adjudication of the right under the deed of the different classes of
shareholders inter sese, 18 no obstacle to the prosecution, in a court of the
United States, of a suit by shareholders to annul the deed of assignment as
invalid, and recover the assets from the assignee,

Humphrey & Davie and C. H. Stoll, for complainants.
Helm, Bruce & Helm, Wm. Rogers Clay, and Bronston & Allen,
for defendants.

LURTON, Circuit Judge. This case comes on upon a motion to
appoint a receiver pendente lite for the Blue Grass Building & Loan
Association, a corporation organized under the law of Kentucky.
The motion is based upon the bill, amended and supplemental bill,
and exhibits, and upon a mass of ex parte affidavits, taken either in
support or opposition to the motion, and also upon a transcript of a
record from the Fayette circuit court of a suit there pending, which
is filed for the purpose of showing that that court has obtained
jurisdiction of the subject-matter here involved, and that such prios
jurisdiction should not be interfered with by this court. The com-
plainants are stockholders in the Blue Grass Building & Loan Asso-
ciation, and citizens of states other than Kentucky. The defendants
are the association and Bishop Clay, to whom the directors and offi-
cers of the association, by a deed of general assignment, on the 31st
day of January, 1898, conveyed all the assets and books and papers
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