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UNITED STATES v. NG PARK TAN.
(District Court, N. D. California. April 12, 1898.)
No. 3,494,

Amnssifm OF CHINESE MERCHANT—CERTIFICATE OF IDENTIFICATION—ENGAGING
IN LABOR.

Where a Chinaman is admitted into this country upon presentation of a
certificate in conformity with 22 Stat. 58, as amended by 23 Stat. 115, identi-
fying him as a merchant, proof that, ever since he was permitted to land,
he has continuously engaged in manual labor, will overcome the effect of
gueh certificate as prima facie evidence of his right to remain in the United

tates.

Bert Schlesinger, Asst. U. 8. Atty.
‘Ward McAllister and J. E. Foulds, for defendant.

DE HAVEN, District Judge. The complaint filed in this court on
January 15, 1898, charges the defendant with being a Chinese laborer
unlawfully in the United States. The defendant was permitted to
land at the port of San Francisco by the collector of that port on De-
cember 4, 1897, upon presentation of a certificate, dated October 27,
1897, identifying him as a merchant. The certificate was in con-
formity with section 6 of the act of May 6, 1882 (22 Stat. 58), as
amended by the act of July 5, 1884 (23 Stat. 115). This certificate is
only prima facie evidence of the right of the defendant to remain in
the United States, and its effect as such is overcome by the other evi-
dence in the case, showing that defendant, immediately after landing
in this country, engaged in manual labor, and so continued until Jan-
uary 18, 1898, the date of his arrest in this proceeding. In support of
this conclusion, I need only refer to the case of U. 8. v. Yong Yew, 83
Fed. 832, the opinion in which contains an able discussion of the ques-
tion relating to the effect of evidence showing that a defendant in this
class of cases has continuously engaged in manual labor after being
permitted to land upon a certificate like that held by the defendant here.
The exceptions to the report of the United States commissioner are
overruled, and judgment will be entered that defendant be deported to
China.

MORGAN ENVELOPE CO. v, WALTON et al.
(Circuit Court of Appeals, Third Circuit. April 1, 1898.)
No. 3.

1. TRADE-MARK—GEOGRAPHICAL NAMES,

“Columbia,” being a geographical name, cannot be appropriated as an ex-
clusive trade-mark. Mill Co. v. Alcorn, 14 Sup. Ct. 151, 150 U. 8. 460, fol-
lowed.

2. SaME—UNrAIR COMPETITION.

An injunction to restrain unfair competition will not be granted where the
proofs show that defendant has not been guilty of intentional or actual un-
fairness, and has not employed imitative devices to draw trade from the
complainant, or acted with bad faith or wrongful purpose.

Appeal from the Circuit Court of the United States for the District
of New Jersey.



606 86 FEDERAL REPORTER.

Melville Church, for appellant.
Walter D. Edmonds, for appellees.

Before ACHESON and DALLAS, Circuit Judges, and BRAD-
FORD, District Judge.

ACHESON, Circuit Judge. This is an appeal from an interlocu-
tory order or decree upon cross applications for preliminary injunction.
The material facts, ay they appear from the original bill and answer,
the cross bill, exhibits, and affidavits, are as follows: In the year
1885 the Morgan Envelope Company, the appellant, a manufacturer
and vendor of tissue or toilet paper, devised and adopted for its pack-
ages of paper a wrapper or label bearing as a central figure a sym-
bolical or allegorical representation of Columbia, having the word
“Columbia” on its pedestal, and surrounded by a rectangular border
or framing having a star at each corner, and bearing at each side-
edge of the package the word “Columbia,” in fanciful design, and at
each end of the package the words “Pure Tissue.” This wrapper or
label the appellant continuously applied to its packages of toilet
paper from its adoption, in 1885, until the entry of the injunction
order in this case. In the year 1883 David 8. Walton and George
-‘West, trading under the firm name of D. S. Walton & Co. (the appel-
lees), manufacturers and yendors of tissue or toilet paper, devised and
adopted for their packages of toilet paper a wrapper or label having
printed in large letters diagonally across the face the word “Columbia,”
surrounded by a narrow, rectangular border, within which are fanci-
ful corner designs, a peculiar design near the middle of the left-hand
side, a conspicuous figure of a stork in the lower part of the right-
hand side, the printed words “Medicated Toilet Paper,” and the fig-
ures and words “1000 Sheets—Wire Looped.” This wrapper or label
the appellees have applied to paper packages continuously from its
adoption by them, in 1883. Except in the common use of the word
“Columbia,” these two wrappers or labels are entirely dissimilar.
Both in details and in general effect they are unmistakably different.
No purchaser using the slightest attention could mistake the one for
the other. Until after this litigation began, neither of these parties
had any knowledge or information of the existence or use of the
wrapper or label of the other. The original bill was filed on Feb-
ruary 24, 1897,"by the Morgan Envelope Company against D. S.
Walton & Co.; and charged the defendants with the then use upon
their packages of toilet paper of a wrapper or label which was a
counterfeit of the plaintiff’s wrapper or label. In their answer the
defendants admitted that they were then so using, and intended to
continue to so use, a wrapper or label which was substantially iden-
tical with that of the plaintiff; and they justified their use thereof
on the ground that they were the omwma] appropriators and users of
the word “Columbia” as a trade- mark applied to tissue or toilet
paper; and they set forth that, before the plaintiff had adopted its
said wrapper or label, they (the defendants) had adopted and used,
.and thereafter contlnuously used, upon packages of toilet paper, their
wrapper or label above descnbed a copy of which they attached to
their answer, D. S. Walton & Co. then filed a cross bill against the
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Morgan Envelope Company. . The cause having been heard upon the
pleadings, exhibits, and afﬁdawts, on cross motions for preliminary
relief, the court refused to 'grant a preliminary injunction against
D. 8. Walton & Co., under the prayer of the original bill, but, under
the prayer of the cross bill, granted against the Morgan Emelope
Company a preliminary 1n]unct10n which restrains that company from
applying its said wrapper or label to tissue or toilet paper, and from
making any use of the word “Columbia” upon any wrapper or label
applied to such paper.

Upon careful consideration of the facts, we find ourselves unable
to concur in the conclusions which the court below reached. In
Mill Co. v. Alecorn, 150 U. 8. 460, 466, 14 Sup. Ct. 151, which involved
the complainant’s right to the exclusive use of the word “Columbia”
as a trade-mark for flour of its manufacture, the supreme court of
the United States decided that the general rule that a word in com-
mon use as designating loecality, or section of a country, cannot be
appropriated by any one as his exclusive trade-mark, applies to the
word “Columbia.” The court there declared:

“The appellant was no more entitled to the exclusive use of the word ‘Co-
lumbia’ as a trade-mark than he would bave been to the use of the word ‘Ameri-
ca,’ or ‘United States,” or ‘Minnesota,’ or ‘Minneapolis.’” These merely geo-
graphical names cannot be appropriated and made the subject of an exclusive
property. They.do not, in and of themselves, indicate anything in the nature

of origin, manufacture, or ownership; and in the present case the word ‘Co-
lumbia’ gives no information on the subject of origin, production, or ownership.”

All this is strictly applicable here, and the ruling, we think, is de-
cisive against the appellees’ claim of right to the exclusive use of the
word “Columbia” as a designation of tissue or toilet paper.

Nor can the injunction against the Morgan Envelope Company be
sustained on the ground of unfair competition. Certainly the ap-
pellant is not justly chargeable, under the proofs, with bad faith or
wrongful purpose. It has been guilty of no intentional unfairness.
It has not employed imitative devices to draw trade from the appel-
lees to itself. 'The appellant devised and adopted its label without
knowledge of the appellees’ label. For more than 10 years the ap-
pellant had continuously used its label in the course of trade without
-any information that the other label existed. Then there is no mis-
leading similarity here. Save in the common use of the word “Co-
lumbia,”—which, as we have seen, is open to both parties,—the
appellant’s label and the appellees’ original label are wholly unlike.
Apart from the mere use of the word “Columbia,” the appellees’ orig-
inal label, by reason of its characteristic arrangement designs, and
figures, no doubt constitutes a lawful trade-mark. 8o, likewise, the
appellant’s label involves a valid trade-mark; and, by the admissions
contained in their answer, the appellees are 1nfr1ngers thereof. It fol-
lows, therefore, that the mterlocutory order or decree must be wholly
reversed The interlocutory order or decree of the court below is
reversed, and the injunction agamst the Morgan Envelope Company
is dlssolved and the cause is remanded to the circuit court, with
direction to grant a preliminary anuDCtIOH against the firm of D. 8.
Walton & Co. in accordance with the views expressed in the foregoing
opinion.
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'PILLSBURY-WASHBURN FLOUR MILLS CO., Limited, et al. v. BAGLE,
(Circuit Court of Appeals, Seventh Circuit, April 5, 1898.)
: No. 462,

1. TRADE-MARE—FRAUDULENT COMPETITION—EQUITY JURISDICTION.

Where one person has so dressed out his goods as to deceive the publie into
the belief that they are the goods of another person, and so put them upon
the market to the manifest injury of that person and of the public, an action
at law will lle for the deceit; and, to save a multiplicity of suits, and prevent
irreparable injury, equity will restrain such unfair and fraudulent competi-
tion,

2. SAME—GEOGRAPHICAL, NAMES. ‘

While a geographical name is not the subject of a trade-mark, and any one
may use it, yet where it has been adopted, first, as merely indicating the
place. of manufacture, and afterwards has become a well-known sign and
_synonym for superior excellence, persons residing at other places will not be
permitted to use it as a brand or label for similar goods for the purpose of
appropriating the good will and business of another,

8. SAME—PROPRIETARY RIgHuT.

‘Where the question is simply one of unfair competition, it is not essential
that there should be any exclusive or proprietary right in the words or labels
used, as, irrespective of any question of trade-marks, rival manufacturers
have no right, by imitative devices, to beguile the public inte buying their
wares under the impression they are buying those of their rivals.

4, SAME~—JOINDER OF PARTIES.

Where one person or corporation is entitled to relief in a case of fraudulent
competition In trade, two or more persons or corporations having a common
interest in preventing the fraud may unite to maintain an action in equity.

5. SAME—MINNEAPOLIS FLOUR MANUFACTURERS.

Certain millers in Minneapolis, Minn., and their predecessors in business
have for 30 years made flour by the roller patent process, and used a&s brands
the words “Minneapolis,” ‘“Minneapolis, Minn.,” “Minneapolis, Minnesota,”
“Minnesota,” “Minnesota Patent.,” The words ‘“Minnesota” or “Minnesota
Patent” mean that the flour is made under the roller patent process some-
where in Minnesota. The words “Minneapolis,” “Minneapolis, Minn.,” “Min-
neapolis, Minnesota,” signify to the trade that the flour was made at a Minne-
apolis’ flouring mill. A dealer in Chicago, Ill., obtains from mills at Mil-
waukee, Wis.,, an inferior grade of flour, which he labels “Best Minnesota
Patent, Minneapolis, Minn.,”” and advertises as made at Minneapolis, Minn,,
with the result that the public is deceived into buying this flour under the
belief that it is made at Minneapolis, and is defrauded, and the business of
the Minneapolis millers is damaged. Held, that a court of equity may grant
relief by prohibiting the fraud and preventing damage to the business of the
Minneapolis millers. 82 Fed. 816, reversed.

¢ SAME,

The fact that one of the mills belonging to one of the Minneapolis millers
is situated 10 miles from the city i1s'not important when it is shown that such
mill {s an integral part of a Minneapolis milling plant, has the same ma-
chinery, is run in the same manner, grinds the same grade of wheat, and
has always been considered as one of the Minneapolis mills.

7. BaME. . .

Such objection, if important, should be taken by plea in abatement for the
misjoinder of parties, and furnishes no good ground for not granting relief
as to other complainants.

Appeal from the Circuit Court of the United States for the North-
ern District of Illinois.

Frank F. Reed, for appellants.
Edward O. Brown, for appellee.



