WILSON V. OWENS. 571

the act of May 11, 1881 (P. L. 20), had failed to attach to the policy copies of
the by-laws or application, and should not have been permitted, against the
plaintiff’s objection, to: give them in evidence. The act was passed in the inter-
est of honesty and fair dealing, and its provisions should be strictly enforced.
We have no doubt they apply to such companies as the defendant.”

This language, of course, was used with reference to the particu-
lar instrument before the court, and must be so read. There is no
warrant, we think, for the assumption that the court thereby meant
to declare that the act of May 11, 1881, applies to accident insur-
ance policies. In the present case the offer of the application was
not to defeat a recovery, or to set aside any of the stipulations of
the policy. The parties contracted with reference to s future
change of occupation by the insured. Such change was not to avoid
the policy. It was allowable upon agreed terms. The change of
.occupation simply altered the amount of indemnity so as to accord
with the increased hazard. This is the plain contract of the par-
ties, evidenced by the policy itself. The provision for changes of
occupation and hazard is reasonable and just, and, indeed, in the
interest of the holders of accident insurance policies. We dis-
cover no good reason here for denying effect to the provision. The
judgment is reversed, with costs to the plaintiff in error in this
court; and the cause is remanded to the circuit court, with direc-
tion to enter judgment in favor of the plaintiff in the sum of $1,600,
with interest from the 1st day of July, 1896, and costs in the court
below,

WILSON v. OWENS,
(Circuit Court of Appeals, Eighth Circuit. March 21, 1898.)
No. 990.

1. STATUTE OF FRAUDS~—INDIAN TERRITORY—LEAsSE OF LANDS.

There was no statute of frauds in force in the Indian Territory until the
act of May 2, 1890, extended to the territory certain laws of Arkansas; and
a verbal contract for a seven-years lease of land, made prior thereto, was
valid, and not affected by the adoption of the Arkansas statute.

2. Inp1aN TERRITORY—LAWS OF INDIAN TRIBES.

The United States courts do not take judicial notice of the local laws of
the various tribes In the Indian Territory, but such laws are on the footing
of local usages and customs, and must be pleaded and proven, where they
are at variance with the laws which have been extended over the territory
for the guidance of the United States courts.

3. ArPEAL AND ErroR—LAws oF INDIAN TriBEs—PLEADING.

Where a law of the Chickasaw Nation, relied upon, was not pleaded or
urged in the trial court, it cannct be set up in the territorial court of appeals,
or in the circnit court of appeals.

In Error to the United States Court of Appeals in the Indian Terri-
tory.

This case comes on a writ of error from the United States court of appeals in
the Indian Territory. It is a suit in ejectment brought by J. B. Wilson, the
plaintiff in error, against Sol B. Owens, the defendant in error, to recover pos-
session of certain lands sitnated in the Indian Territory. Judgment was ren-
dered against the plaintiff below at nisi prius, and the judgment was aflirmed
by the court of appeals in the Indian Territory. Wilson v. Owens, 38 S. W.
976. It is conceded by counsel for the plaintiff in error that the following is &
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correct statement of the character of the controversy: “The plaintiff, J. B.
Wilson, a resident of the Chickasaw Nation, and a member of the Chickasaw
tribe of Indians, entered into a verbal contract in the spring of 1888 with W. P.
Kendall; the substance of the same being that Kendall was to put all the land
in a certain valley in cultivation, erect a wire fence on oak posts, thirty feet
apart, around said land (it being the land in controversy), and build thereon a
certain house, of the value of $200, dig a well, and fit the place as a farm, for
all of which the said Kendall was to have and enjoy the use and occupation of
the place for the period of seven years from the spring of 1888. Afterwards,
in 1889, the defendant, Sol B. Owens, purchased from said Kendall his contract
with the plaintiff, Wilson, and impliedly obligated himself to fulfill the terms
and obligations of the Wilson-Kendall contract. In 1889 the plaintiff, Wilson,
entered into g further verbal contract with the defendant, O-wens, for a valuable
consideration, by the terms of which the defendant, Owens, was to have two
years’ occupancy of the place, in addition to the Wilson-Kendall contract. The
plaintiff contends, and supports his contention with evidence, that the defendant
has failed to place the improvements on the place, as per terms of the Wilson-
Kendall contract, within seven years, and that by reason thereof the defendant
has forfeited his contract, and that the plaintiff is entitled to the possession of
the same; that in 1895, just after the expiration of the seven-years cccupancy
of the place, plaintiff made a written demand upon defendant for possession of
the place, which demand for possession was refused, whereupon the plaintiff
below brought the present suit.”

J. W. Hocker and Zol J. Woods, for plaintiff in error.
B. D. Davidson and Dorset Carter, for defendant in error.,

Before SANBORN and THAYER. Circuit Judges, and PHILIPS,
District Judge.

THAYER, Circuit J udge, after stating the case as above, delivered
the opinion of the court.

Confining ourselves to the questions which are open for review on
the present record, the first and most important inquiry is whether the
plaintiff below was entitled to invoke the protection of the statute of
frauds. It is claimed in behalf of the plaintiff that the contracts of
rental upon which the defendant bases his right to possession were
void, because they were verbal, and not to be performed within one
year. We think that this contentlon was properly overruled by the
territorial court of appeals.. In the case of McClellan v. Pyeatt,
32 U. S. App. 104, 14 C. C. A. 140, 66 Fed. 844, this court held that
the statute of 13 Eliz. c. 5 concerning fraudulent conveyances, was not
in force in the:Indian Termtory until it was put in force by the act
of congress of May 2, 1890 (26 Stat. 81, e. 181, § 31),which extended cer-
tain chapters of the ‘Revised Statutes of Arkansas over the territory.
The same must be true of the statute of frauds passed at a later date,
during the reign of Charles II. (29 Car. IL. ¢. 8). The latter statute did
‘not go into effect in the Indian Territory until it was put in force by
the act of congress aforesaid, and until that time there was no statute
of frauds, applicable to the territory, of which the courts of the United
States can take judicial notice. In the case of Pyeatt v. Powell, 10
U. 8. App. 200, 2 C. C. A. 367, 51 Fed. 551, this court decided that
while the common law could not be presumed to exist in the Indian
Territory: on March 1, 1889, when congress created a-United States
court for the termtory, and gave it jurisdiction of a certain class of con-
troversies (25 Stat. 783, c. 333), yet that, such court having been
created by an act of congress, it would be inferred that congress in-
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tended that said court should apply the rules and principles of the
common law to the adjudication of such cases as came before it, espe-
cially when there was no proof of any local law, custom, or usage, in
the light of which the rights of the parties ought to be adjudicated.
This conclusion was based upon the ground that in the federal courts
the common law furnishes the rule of decision, in the absence of any
statute repealing or modifying it. The phrase “common law,” as
used in the case of Pyeatt v. Powell, 10 U. 8. App. 200, 2 C. C. A. 367,
51 Fed. 551, was intended to signify those rules and principles of the
common law not embodied in the provisions of any statute, which are
termed the “lex non scripta.” Whart. Law Dict. 161; 1 Bl. Comm. 35.
It is manifest from our subsequent decision in McClellan v. Pyeatt, 32
U. 8. App. 104, 14 C. C. A. 140, 66 Fed. 844, holding that the statute of
fraudulent conveyances did not become operative in the Indian Terri-
tory until May 2, 1890, that the phrase “common law,” as employed in
Pyeatt v. Powell, was not used in a sense which would embrace the
statute of frauds, and make that statute operative in the Indian Terri-
tory, as a part of the law of the forum. The result ig that, inasmuch
as the oral leases in question were made prior to the extension of the
statute of frauds over the Indian Territory, they were valid when
made, and were not affected by the subsequent adoption of the statute
in that territory.

Another contention of counsel for the plaintiff in error is that a
law of the Chickasaw Nation declares such leases as those involved
in the present case to be absolutely null and void, and that in accord-
ance with such law the leases should have been pronounced void.
This contention was overruled by the court of appeals in the Indian
Territory for the reason that the point was not made or urged in the
trial court. An inspection of the record discloses the fact that the
local statute in question was not pleaded by the plaintiff, nor offered
in evidence, to avoid the effect of the leases. Neither was the trial
court asked to take judicial notice of the same, by an instruction di-
recting a verdict for the plaintiff because of the existence of the local
statute. It is urged in this court, however, that the trial court, and
the court of appeals as well, should have taken judicial notice of
the local law, of their own motion, and should have directed a ver-
dict for the plaintiff, although the plaintiff did not insist upon such
action. We cannot assent to this view. We are of opinion that the
territorial court of appeals took a correct view of this question. There
are a number of tribes domiciled in the Indian Territory, which have
different laws, customs, and usages. This court does not have con-
venient access to books, local decisions, or official documents which
would enable it to determine with certainty what are the laws of these
tribes on various subjects; and we apprehend that the United States
courts sitting in the Indian Territory are confronted, in a measure,
at least, with the same difficulty. Any attempt, therefore, to take
judicial notice of the local laws of the various tribes in that territory
would be attended with doubt and difficulty, and would lead to errcr.
We think that it is wiser to place such laws on the footing of local
usages and customs, and to require them to be pleaded and proven
by litigants who rely upon them for protection, if they are at variance
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with the code of municipal law which has been extended over the In-
dian Territory for the guidance of the United States courts sitting
therein. "We are of opinion that this view, if acted upon, will, in the
great majority of cases, lead to a more correct and just administration
of the law.

The territorial court of appeals, when it reached the merits of
the controversy, decided, in substance, that even though Owens, the
lessee, had not fully complied with all the provisions of his contract
relative to making improvements upon the demised premises, yet, as
the landlord or lessor had not reserved the right to forfeit the lease
for a failure to make each and all of the improvements specified, such
right of forfeiture or rescission could not be exercised when there
had been such a part performance by the lessee of the covenants of
the lease as was shown by the evidence in the case at bar. It accord-
ingly held that, for the breach of the contract complained of, the plain-
tiff was not entitled to declare the lease forfeited, and sue in eject-
ment for the recovery of the demised premises, but that his sole rem-
edy for the alleged breach was by an action at law for damages. It
further decided, on this ground, that the trial court might very prop-
erly have directed a verdict for the defendant, without submlttmg any
issue to the jury. 38 S. 'W. 976, 979. Inasmuch as this view of the
law is not challenged in the brief'of counsel for the plaintiff in error,
nor by the assignment of errors, it is not necessary to consider the
case at greater length, or to notice some other points which have been
discussed. 'We have no doubt, as the territorial court of appeals held,
that there had been such a part performance of the stipulations of the
lease by the lessee as rendered it 1mposs1ble for the plaintiff below to
declare a forfeiture, and mamtam a suit in ejectment. The judgment
of the United States court of appeals in the Indian Territory, and the
judgment of the United States court for the Southern district of the
Indian Territory, are therefore affirmed.

LONG-BELL LUMBER CO. v. STUMP et al.
(Circuit Court of Appeals, Eighth Circuit. March 21, 1898.)
No. 1,008. o

1. TRIAL—PROVINCE OF COURT—ACCOUNTS STATED,

‘Where accounts are rendered monthly, through a period of more than two
years, without objection, the question whether notice of objection ‘'was within
4 reasonable time is wholly one of law, for the court, and should not be sub-
mitted to the jury.

2. SAME—EXCEPTIONS.

Where a party requests the court to give a proper declaration of the law
to the jury, which the court refuses to do, to which refusal exception is
taken, and the court then declares the law to be otherwise, lt is not neces-
sary to again except to this latter declaration.

8. CoNsTRUCTION OF CONTRACT.

. . Where a contract is wanting in perspicuity or clearness of meaning, there
is no better rule than to adopt the construction put upon it by the parties
- before any controversy arose.

4. SAME—GRADING LUMBER. S

‘Where a contract provided that lumber was to be “subject to the grades
adopted by the Southern Lumber Manufacturers’ Association,” but did not



