
WAI.LACE V. BACON. 553

Justice Field, speaking in behalf of the court, in Johnston v. Laflin,
103 U. S. 800, 803, 804, already cited:
"The entry of the transaction on the books of the bank, where stock is sold,

Is required, not for the translation of the title, bat for the protection of the par-
ties and others dealing with the bank, and to enable it to know who are its
stockholders, entitled to vote at their meetings, and receive dividends when de-
clared. It is necessary to protect the seller against subsequent liability as a
stockholder, and perhaps, also, to protect the purchaser against proceedings of
the seller's creditors."
We are therefore of the opinion that the statutory provisions which

require records of transfers of the shares of stock of national banking
associations do not relate to matters of substance, and that they con-
cern only convenience, and are in essence directory. While a non·
compliance with them may, as we have already said, place the seller of
shares at a disadvantage, yet there is nothing in them which prevents
looking through the substance of the transactions when the rights
of the creditors of national banking associations are involved. These
observations apply to all the provisions contained in the statutes
relative to national banking associations which contemplate that, for
certain purposes, the holders of shares shall appear of record. Sev-
eral of these have been specially relied upon by the defendant, but
they are all governed by this general observation.
Having come to this conclusion with reference to instances where

shares of stock have been actually sold, the case for the plaintiff
seems stronger, under the circumstances at bar. Here there was no
sale as between the holders of record and the defendant. They had
been his agents, and, for all the purposes of this case, they were sub-
stantially the same as he; and, as against the rights of the creditors
of the bank, the fact that the stock stood in their names on its books,
and not in his, ought to be regarded as of the very least importance.
We limit our decision to the precise case presented to us; and we do

not undertake to say what the result would be if the defendant had
shown that there were equities between him and the record holders
of these shares, which might justify him in rescinding the transfers
of the certificates by suitable proceedings already commenced, or any
other equities of equivalent effect.
Our finding is general, but we will consider any special findings

which may be seasonably submitted to us by either party, the same
having been first exhibited to the other. The court finds that there
must be judgment for the plaintiff, with costs.

WALLACE v. BACON.
(Circuit Court, S. D. California. April 4, 1898.)

1. PLEAJlING-MATTERS OF PUBLIC RECORD-INFORMATION OR BELIEF-MoTION
TO STRIKE OUT.
An answer denying matters of public record, on the ground that defendant

has not sufficient information or bellef concerning them, will be stricken out as
sham.

\!. SUBSCRIPTION TO CORPORATE STOCK - INSOLVENCY OF CORPORATION - RE-
SCISSION FOR FRAUD.
A subscription to stock Induced by fraud may be rescinded after, as well as

before, the corporation ceases to be a going concern, where 00 considerable
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tline fial! eiapsed'sincil the subscription, if the sUbscriber hllS taken no active
part In the management of the corporation's affairs, has been diligent in dis-
covering the fraud and in taking steps to rescind, and whe,re no. considerable
amount .of ,cor,porate indebtedness has been created. sinCli!the subscription,
and is ,still unpaiq.. . , , '., ..... .

8. INSOI,VENT NATIONAl, BANX -.LIABILITl\ OF STOCKHOLDERS -.RESCISSION OF
SUBSCRIPTION-PI,J'JADIJSG. ". '
An aIli$wer seeking to rescind a subscription to stock of an insolvent national

bank, on the ground that it was obtained by fraud, must show that the cred-
for whose benefit the assessment sought to be enforced was levied did

not become such during the time defendant held such stocli, and allege facts
showing that defendant has not been guilty of laches.

4. SAME-RESCISSION OF SunSCIUPTION-Ar,LEGATION OF .DILIGENCE.
A national bank went into liquidation November 30, 1896.,. An action

agll:inst a stockholder to enforce an asseSsment made by tlle comptroller of
the treasury was comJ;llenced November 9, 1897. Defendant's answer set
up in detail the fraud b;,' which he had been induced to subscribe and pay
for the stock, alleged thar he, had ever since been a resident of a distant
state, and that, until a short time before the filing of the complaint, he had
no opportunity of discovering the fraud. Held, that diligence was not shown.

Brousseau & Montgomery, for plaintiff.
C. N; Sterry and McKinley & Graff, for defendant.

ROSS, Circuit Judge. This action was commenced: November
9, 1897, by the pHtintiff, as receiver of the Missouri National Bank
of Kansas City, to recover of the defendant the amount of an assess-
ment levied by the comptroller of the currency on the 30th day of
July, 1897, of $100 upon each of 100 shares of the stock of the insol-
vent bank alleged by the plaintiff to have been owned and held by
the defendant on the 30th day of November, 1896, when the bank is
alleged to have failed and gone into liquidation. The defendant filed
an answer, including a c()unterclaim,and also filed a cross complaint.
Paragraph of the first answer contains a denial that the defendant
(!ver. was the owner of any shares of the capital stock of the insolvent
bank. The second,third, and fourth paragraphs of the first answer
contain the statement that he has no information or belief on the
subject sufficient' to enable him to answer the allegations of the
complaint in respect to the appointment of the receiver and his quali-

or in respect to the levy of the assessment by the comptroller
of ground h.e In
the second luid third answers made by'tlj.e defendant, as well as in his
counterclaim and cross complaint he expressly adthitsand!illeges his
purchase of 100 shares of the capitalstock of the insolvent bank, and
the issuance of the certificate therefor to him on the 16th day of
July, 1896, in consideration Of his payment to the bank of $10,000.
The motion of.. theplaiptiff the first paragraph of the first

as sham is therefore graIlted ; also, the motiou; to .l;Otrike out
the second, third, and fourth paragraphs of the first :upon the
same ground. Matters of public record cannot be denied on the
grolludthat a party has not information or belief concerning

In other respects, the motion to strike is de.nied. . ..
The remaining answers and the counterclaim and cross complaint

contain;. in substance, the same matter, consisting of averments to the
effect that the defendant's purchase of the shares of stock of the in-
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solvent bank wa,s made solely by reason of fraudulent representations
made to him, as well as to one Calvin Hood, who was at the time a
director of the bank, and who repeated the same to the defendant,
respecting the financial condition of the bank. Those representations
are set out in detail, and are alleged to have been made by the presi-
dent of the bank, willfully and falsely; that the defendant believed
them to be true, and, relying upon their truth, bought the stock,and
paid his money for it. He alleges that he is a resident of the city
of Los Angeles, Cal., and was, at the time he bought the stock, and
at the time the false representations were made to him, on a short
visit to Kansas City, ever since which time he has resided in Los
Angeles, and never had any knowledge that the representations upon
which he made the purchase were false, or of any fact causing him to
believe them false, until a short time before the service of the com-
plaint in this action upon him, and that, until a short time before the
filing of the complaint, he had no opportunity to know nor any rea-
son to believe such representations were false; that as soon as he
learned of the condition of the bank, at the time he bought the stock
and paid his money for it, he "rescinded said contract of purchase,
and tendered said certificate of stock to the plaintiff, as receiver of
said bank, and demanded that he be paid or allowed a claim for
$10,000" out of the assets of the bank in the hands of the receiver.
The counterclaim, as well as the cross complaint, is for that sum, with
costs. Neither the answer, counterclaim, nor cross complaint put in
issue the averment of the complaint that the bank failed anOd went
into liquidation on the 30th day of November, 1896; nor do either of
those pleadings contain a word concerning the creditors of the bank
existing at the time of its failure, and while the defendant was the
holder of 100 of its shares of stock, in whose behalf and for whose
protection the assessment in question was levied.
The question whether a stockholder should be permitted to rescind

his subscription on the ground of fraud after the insolvency of the
company, said the circuit court of appeals in Bank v. Newbegin, 20
C. C. A. 339, 74 Fed. 135-
"Is attended with much doubt and difficulty, because of the peculiar relation which
a shareholder sustains to the creditors of the company. In the case of l:'pton v.
Englehart, 3 Dill. 496, 505, Fed. Cas. No. 16,800, .Judge Dillon, while discussing
this subjec:, pointed out that the unbending English rule [to the effect that ,1
suit to rescind a stock subscription on the ground of fraud cannot he maintained
by a stockholder, no matter what diligence he may have shown, after proce.ed-
ings have been taken to liqUidate the affairs of the corporation on the ground
of its insolvency] was influenced in a measure by the companies act (25 & 2G
Vict. c. 89), which makes provision for a 'register of stockholders,' to which the
public have access, and that, as no similar register of stocliholders is ordinarily
kept in the United States, the English decisions holding that the commencement
of a proceeding to wind up a company is in itself a bar toa suit for rescission are
not strictly applicable to the conditions which prevail here. He concluded the
discussion of the question as follows: 'I am inclined to the opinion that if 11
company has fraudulently misrepresented or concealed material facts, and thU3
drawn an innocent person into the purchase of stock,-he at the time being
guilty of no want of reasonable caution and jUdgment, and afterwards heing
guilty of no laches in discovering the fraUl;!,-alld he thel'eupon, without delay,
notifies the company that he r.epudiates the contract, and, offers to rescind the
purchase, these facts concurring, I am Inclined toUleopinion that the bank-
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ruptcy of the company, subsequently happening, will not enable the assignee to
insist. that the PtU'chase of stock is binding upon him.' There are obvious rea·
sons why a shareholder of a corporation should not be released from his sub-
scription to its capital stock after the Insolvency of the company, and particu-
larly after a proceeding has been Inaugurated to liquidate its affairs, unless the
case Is one In which the stockholder has exercised due dlllgence, and In which
no facts exist upon which corporate creditors can reasonably predicate an estop-
pel. When a corporation becomes bankrupt, the temptation to lay aside the
garb of a stockholder, on one pretense or another, and to assume the role of a
creditor, is very strong, and all attempts of that kind should be viewed with
suspicion. If a considerable period of time has elapsed since the subscription
was made; if the subscriber has actively participated in the management of
the affairs of the corporation; if there has been any want of diligence on the
part of the stockholder, either In discovering the alleged fraud or in taking steps
to rescind when the fraud was discovered; and, above all, If any considerable
amount of corporate indebtedness has been created since the subscription was
made, which is outstandlqg and unpaid,-In all of these cases the right to rescind
should be denied, whel'e the attempt is not made until the corporation becomes
Insolvent. But if none of these conditions exist, and the proof of the alleged
fraud is clear, we think that a stockholder should be permitted to rescind his
subscription as well after as before the company to be a going concern."
It is for the defendant, who seeks to avoid the consequences of his

holding of stock in a national bank, to allege the facts that exonerate
him. If the creditors in whose behalf an assessment is levied by the
comptroller of the currency did not become such during the time the
defendant was the holder of stock, it is for him to show the fact.
This the defendant has wholly failed to do. And, in respect to dili·
gence,. the showing made by the defendant is altogether insufficient.
The bank went into liquidation, as has been seen, November 30, 1896.
The present action was commenced November 9, 1897. The defend·
ant's averment is that he did not have the opportunity of discovering
the fraud of which he complains until "a short time before" the filing
of the complaint. Diligence on the part of the defendant is one of
the essential things for him to show. It is not shown by the allega.
tion referred to. Demurrers sustained, with leave to the defendant
to amend within 10 days, if he shall be so advised.

SWOFFORD BROS. DRY-GOODS CO. v. MILLS et al.
(Circuit Court, D. Wyoming. April 7, 1898.)

1. VOLUNTARY ASSIGNMENT-JURISDICTION TO DETERMINE VALIDITY.
The power of the district courts in Wyoming, under a deed of assignment.

is merely to supervise and direct the administration of the trust; and juris.
diction over an independent proceeding to determine the validity of the assign.
ment is not exclusively in the court where the deed is filed.

2. SAME-PARTNERSHIP PROPERTY.
Under the Wyoming assignment law, providing that creditors accepting the

benefit of an assignment shall give release in full of their several debts, held.
that an assignment, by a partnership, of partnersnlp property alone, to pay
firm debts only, is invalid; creditors are entitled to look also to the separa,(l
property of the partners.

B. PARTNERSHIP-FALSE STATEMENT OF FINANCIAL CONDITION BY MEMBER.
A statement by a member of a firm of its financial condition, in order to

obtain an extension of credit, is binding on him and on the firm, even though
he is mistaken, since he has full opportunity to know its falsity, and by mak-
Ing the statement obtaIns an advantage he would not otherwise have enjoyed.


