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won b ,QO‘NTINENTAL NAT BANK V. HEILM:AN et s,l.
< (Cfreult Court of Appeals Saventh Circult. April 4, 1898)
No. 451.

1. LACHEE—‘LIMITATION OF ACQTIONS: -'*

The proviso in Rev,. St. Ind. 1894 § 2597 (Rev St. 1881 § 2442), permit-
ting suits to be brought against heirs, deviseés, and distributees of a de-
cedent’ within two years after final settlement, by any creditor out of the
state; does not prevent a" federal court from applying the bar of laches
resulting from delay within the statutory time. . 81 Fed. 36, affirmed.

" BAME — FAILURE. TO PRESENT CLAIM AGAINST: EBTATE-—DEPRECIATION or
COLLATERAL.
. When ofle who claims to be a creditor of a deceased person neglects for
. more than three years to présent his claim; or to bring sult upon the demand,
of which:the representatives of the decedent are ignorant, and in that tlme
the .eollateral securities held for the claim::depreciate from -more than its
amount to much less, and the joint maker of the note has become insolvent,
the creditor i§ guilty of inexcusable laches, ‘which bar him from proceeding
in equity agalnst the devisees of the decedéiit: 81 Fed 36 aﬂirmed

Appeal from the Circuit Court of the Umted States for the Dlstl‘lct
of Indiana. . RN

- Addison C Harris, for appellant
+ 0. A, De Bruler and Chas, W. Smith, for appellees.

Before WOODS, JENKINS, and SHOWALTER, Olrcﬁit‘Judges.

WOODS Cu-cult J udge. ' The blll in this case was brought agamst
the widow and children of William Heéilman, deceased, to charge them,
ag legatees or'devisees, with the amotit due upon a romigsory note
for $100,000 alleged to have been execpted by the é)eceased jointly
with Dayid J. Mackey, to the appellant, the Continental Natxonal Bank,
Alfred W, ‘Emory was made a party defendant because Le holds prop-
erty left by the deceased as the trustee for the other ‘defendants.
Mackey was also made & party, but was let out on his demurrer to
the bill. Issue was joined upon yoluminous answers, of which no
statement, is necessary. . The equity, of the case.was found to be with
the defendants, on different grounds stated in the opinion of the court
(Bank v. Heilman, 81 Fed. 36), and a decree was entered dismissing
the bill. Other questions aside, the last ground stated, that under
the circumnstances the failure to present a claim to the executor for
allowance or re]echon durlng the course of the administration of the
estate was a bar to a suit in equity, commands our approval. The
contention of .the .appellant is that the rlght to compel payment by
heirs or devisees of a debt of the deceased is in Indiana a purely statu-
tory right, which will be enforced by the federal courts.in accordance
with the terms of the statute which creates the right, and that by the
statute a creditor out of the state for six months before the final set-
tlement of the estate may bring suit within two years after such set-
tlement. Rev. St. 1894, § 2597 (Rev. St. 1881, § 2442)., The statute
reads:

“The heirs, devisees and distributees of a decedent shall be liable to the ex-

tent of the property received by them from such decedent’s estate to any creditor
whose claim remains unpaid, who six months prior to such final settlement,
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was Insane, an infant, or cut of the state, but such suit must be brought within
one year after the disability is removed: provided that such suit upon the
claim of any creditor out of the: state must be brought within two years after
such final settlement.”

Whether the supreme court of Indiana has regarded this provision
as creative, or simply declarative, of a right which existed in equity,
and would be enforced by the courts of the state if there were no
such enactment, is not left clear .by the court’s decisions and dicta
touching the point. In Stevens v. Tucker, 87 Ind. 109, where the
plaintiffs had not been “insane, an infant; or out of the state,” the
caunse of action had arisen after, and, the poss1b111ty of its arising be-
ing unknown, it could not have been presented to the administrator
before, the settlement of the estate. The court, after reviewing its
earlier decisions, said:

“It is plain that their action iIs not founded upon any statute. * * % But
are they, though their claim is thus meritorious, without remedy? * * * It
need not be said that it is beyond the power of the legislature to deprive the
appellees of all remedy, but it may well be presumed that it was not intended
by the legislature, in the enactment of the statutory provisions under discassion,
to deprive any one of a well-founded right by forbidding a remedy therefor.”

In Fisher v. Tuller, 122 Ind. 31, 23 N. E. 523, the plaintiff had been
“out of the state,” but the suit was not brought within two years
after the final settlement of the debtor s estate; and in dxsposmg of the
case the court said:

““The right of the appellant to prosecute an action against the appellee is statu-
tory. * * * YWe can see no escape from the plain language of this statute.
* * * The statute which gives the right contains its own limitations, and
we can Ingraft no exceptions upon it. * * * If there were a common-law
right to hold the heir liable for the debts of an ancestor, there might be some
plausibility in appellant’s argument, but . there is no such common-law right.

Woerner, Adm’n, § 574. The appellant must therefore take the statutory right
ag it is bestowed for he has no other.”

No reference was made to the earlier cases, and it is contended, with
at least apparent plausibility, that what was said in respect to the
right of action being purely statutory was unnecessary, since, whatever
its character, the action was barred because not brought within the
two years prescribed by the statute.

In Stults v. Forst, 135 Ind. 297-307, 34 N. E. 1125, is to be found this
language:

‘“We do not say that there may not be cases where equity would interfere
in favor of a claim brought after the settlement of an estate, even if the claim-
ant were not authorized by the statute to bring suit against the heirs or devisees.”

In the still later case of Bank v. Culbertson (Ind. Sup.) 45 N. . E. 657,

the right to enforce “the liability of the decedent against his propert¥
after his estate is settled” was again said not to exist except by stat-
ute; but it is stated in the brief for appellee that the question had not
been argued, and in the oplmon on a petition for rehearing (47 N.
13) the court said that, if in such cases the creditor had a right to
sue in equity, “the right of appeal [which seems to have been the sole
question in the case] would nevertheless be subject to the provisions of
the statute.”

In Yoast v, Willis, 9 Ind. 548, the statute under consideration was
characterized as a “statute of hm1tat10ns” ; and if that had been con-
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stantly recognized as its dominant characteristic, the first clause be-
ing regarded simply as a definition of a‘ recognized right, upon the
enforcement of which it was proposed by the following clauses to im-
pose limitations, the apparent inconsistencies of expression in the
opinions referred to would probably not have occurred. To say the
least, it cannot be doubted, as suggested in Stults v. Forst, supra, that,
if there were no statute in Indiana authorizing suits against heirs, the
right to relief in equity, in proper cases, would be recognized by the
courts of the state. “The law iy well settled in this state,” it was
said in Rinard v. West, 92 Ind. 359, “that the creditor of a decedent’s
estate must proceed to enforce his claim against the estate through an
executor or administrator, and cannot sue heirs, devisees, and legatees,
where there has been no executor or administrator; nor can he main-
tain a suit against them, where there has been an executor or adminis-
trator, without showing a valid excuse for not proceeding against the
decedent’s estate before its final settlement.” It is true, in a strict
sense, that the right to sue the heir of a deceased debtor did not exist
at common law; but the right in equity to enforce payment of the
debt out of the personal property of the ancestor, which had come into
possession of the heir, seems to have been recognized long before dev-
isees were declared liable by the statute of 3 Wm. & M. Story, Eq. PL
§ 106; 1 Spence, Eq. Jur. 191; Williams v. Gibbes, 17 How. 238,
and authorities there cited. In People v. Brooks, 123 111, 246, 14 N. E.
39, to which reference has been made, the action was one of debt and
the discussion necessarily was confined to liability at common law and
by the statutes of Illinois. Whatever may be said of the origin of the
jurisdiction'in question, it is settled beyond dispute that the national
courts of equity possess it, and the principles on which they exercise
it have been well defined. Wllhams v. Gibbes, supra; Board of Public
Works v. Columbia College, 17 Wall. 521; Borer v. Chapman, 119 U. 8.
587, T Sup. Ct. 342; Chewett v. Moran, 17 Fed 8203 Woerner, Adm’n, p.
1269 Beach, Mod Eq. Jur. §§ 1039, 1040. Whlle in thisg as in other
respects the Jurlsdlctlon of the federal courts, and the methods and
principles upon which it is exercised, are not to be affected by the
legislation of a state, the right of a state legislature to fix a time
within which reliéf may be sought has been recogmzed Morgan v.
Hamlet, 113 U. 8. 449, 5 Sup. Ct. 583. The provision of the Indiana
statute that the suit of a creditor out of the state must be brought
‘within two years after final settlement of the estate would therefore,
like any other statute of limitation which allows reasonable time for
the bringing of suit, be recognized by all courts as valid; but, like
other such statutes, 1t will not be deemed to give a right to sue w1th1n
the time limited, regardless of laches or other considerations which
would make the suit, when brought, inequitable. This statute does
‘not say that the suit may be, but that it must be, brought within
the time specified; and it would not follow, even if the right to sue
depended solely on the statute, that the doctrine of laches should not be
applied to defeat a suit which had been needlessly delayed, to the in-
jury of those against whom relief was sought. That the appellant
in this case had been guilty of inexcusable laches, either in not pre-
senting ity claim to the executor during the course of administration
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of the estate, or in not bringing suit upon the demand in the federal
court, as it might have done pending administration, the evidence
leaves no question. Besides the very great depreciation of the col-
laterals which the bank held, exceeding in original value more than the
amount of the note, and the changes in their modes of living which the
heirs and legatees may be presumed to have adopted in ignorance of
so large a demand against the estate,—a consideration of great im-
portance under supposable circumstances,—it is averred in the bill
that Mackey, the joint maker of the note, had become totally insolvent,
and, the contrary not being shown, the presumption is that the right to
compel contribution by him, which but for the delay would have been
valuable, had been made worthless. The decree of the circuit court
is therefore affirmed.

CENTRAL TRUST CO. et al. v. CONTINENTAL TRUST CO. OF CITY
OF NEW YORK et al.

(Circuit Court of Appeals, Eighth Circuit. April 4, 1898.)
No. 1,008.

1. ASSIGNMENT OF ERRORS—INCORPORATING IN PETITION—SEPARATE FILING.

Where plaintiff in error incorporates the errors complained of into the peti-
tion for appeal, and the petition is then filed with the clerk, the assignment
of errors is ‘“filed with his petition,” as required by rule 11 (21 C. C. A. ¢xii,
78 Fed. cxil.).

SAME—VARIOUS ERROR8—A SINGLE PROPOSITION—SEPARATE ASSIGNMENTS.

‘Where varicus errors are complained of, presenting a single propositiocn
of law common to all of them, they need not be separately stated as so many
distinet propositions.

. PARTIES To APPEAL—CORRECTING RECORD.

One who joins in the petition for appeal, though not in the appeal bond,
which is executed by his co-appellant, is a party to the-appeal; and if, by
oversight of the clerk, his name is omitted from the printed record, the error
may be corrected by the clerk.

APPEAL DURING TERM—CITATION.

‘When an appeal is taken and perfected during the term at which the
decree is rendered, no citation is necessary.

. RAILROAD RECRIVERSHIP—ADOPTION OF LEASE—LIABILITY FOR REI\T.

‘Where a railroad is in the hands of a receiver to be operated, if, after due
investigation, the receiver decides that a lease of a portion of the line is
indispensable to the successful operation of the road, and the court, on con-
sideration, so determines, notifies the lessor, and continues the possession
under the lease, such acts constitute an adoption of the lease, and carty with
it the obligation to pay the rent therein stipulated.

SaME—RENT As OPERATING EXPENSE—PREFERENTIAL LIEN.

‘When a lease of part of a line of railroad has been adopted by the receiver
and court, the rent should be paid as an operating expense; and, where the
receiver has been unable to procure money for its payment, it i proper, on
final decree, to declare the unpaid rentals a first lien on the property, and
direct that the same, with interest, be paid out of the proceeds of the sale,
as a preferential lien.

Appeal from the Circuit Court of the United States for the District
of Colorado.

The Colorado Midland Railway Company was organized under the statutes of
Colorado in 1883. It constructed a railroad from Colorado Springs, Colo., run-

ning in a westerly direction, via Leadville, across the summit of the mountain
known ag “Hagerman Pass,” to Glenwood Springs, Colo. From a station
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