
BEAMAN V. NORTHWESTERN MUT. LIFE INS. CO. 493

era. The first view is that the relation between the society and the
borrowing shareholder has been changed by the circumstances to
one subsisting between an ordinary creditor and debtor, and that
the borrowing shareholder is to be charged with the amount ac-
tually received by him, with interest at the legal rate, and credited
with all payments made, whether by way of dues, interest, or pre-
mium, according to the rule governing partial payments. Cook v.
Kent, 105 Mass. 246; Association v. Zucker, 48 Md. 448; Association
v. Buck, 64 Md. 338, 1 Atl. 561; Association v. Goodrich, 48 Ga. 445;
Brownlie v. Russell, 8 App. Cas. 235. This view throws all the
loss on the nonborrowing shareholder, and for that reason it is
unjust and inequitable. Both classes of shareholders ought equally
and impartially to bear the burdens arising from the unexpected
misfortunes of the enterprise. This can only be accomplished by
requiring the borrowing shareholder to return the amount of the
loan received by him, with interest, and then receive his pro rata
'share of the dividend paid upon the stock, equally with the nonbor-
rowing shareholder. The second view is that the borrowing share-
holder is entitled to credit upon his loan for the amount of interest
and premium paid by him, but is not entitled to have the amount
of the dues paid by him on account of stock applied upon his loan.
Towle v. Society, 61 Fed. 446; Strohen v. Association, 115 Pa. St.
:273, 8 Atl. 843; Rogers v. Hargo, 92 Tenn. 35, 20 S. W. 430; Brown
v. Archer, 62 Mo. App. 277; Knutson v. Association, 69 N. W. 889;
People v. Lowe, 117 N. Y. 175, 22 N. E. 1016; End. Bldg. Ass'ns,
§§ 528, 531. The third view differs from the last one, in that, in-
stead of crediting the borrowing shareholder with the whole pre-
mium, it credits him with only the part estimated as unearned.
Towle v. Society, 61 Fed. 446. The court is of opinion that the
·defendants are chargeable with the amount of money actually re-
.ceived by them, with legal interest thereon from the time it was re-
ceived, and are entitled to credit for all interest paid, and are to be
charged with so much of the premium as was earned at the time the
society passed into the possession of the receiver, estimating the life
of the society at eight years. These views require that the demur·
rer should be overruled. So ordered.

v. NORTHWESTERN MUT. LIFE INS. CO.l
(Circuit Court of Appeals, Eighth Circuit. April 11, 1898.)

No. 987.
'1. FORECI.OSURE SALE-NOTICE OF ApPRAISEMENT.

Under Cobhey's Consol. St. Neb. 1891, §§ 5023-5025, no notice of the time
and place of the appralsement of real estate to be Bold on decree of fore-
closure is reqUired.

:a. SETTING ASIDE-ApPRAISEMENT-WEIGHT OF EVIDENCE.
An appraisement duIy made by two disinterested, sworn freeholders, sup-

ported by the opinions of the trial judge and the master, by the affidavits
of witnesses, and by the fact that the land has been twice offered for sale
for less than the appraisement, and not sold, for want of bidders, will be
upheld, although a greater number of witnesses regard it aa too low, and
. a prior appraisement was higher•
.aRehearing denied May 26, 1898.
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8. MASTER IN CHANCERy-ApPOINTMENT.
It is not requisite to the validity of an appointment of a standing master

that the order of appointment shall be recorded in any book of the court.
4. SAME-BoND.

There is no statute or other authority requiring a standing master to give
a bond, and, if an order under which he makes a sale of property does not
require a bond, the validity of the sale is not affected by the lack of one.

5. SAME-NOTICE.
It Is no objection to the validIty of a sale by a master that a party had

no notice of his appointment. His authority to make the sale is derived,
not from his appointment as an officer of the court, but from the decree of
sale, of which the parties had notice.

6. SAME-EuGIBILITy-COLLATERAL ATTACK.
An order appointing a standing master Is impervious to collateral attack

on the ground that be Is ineligible because· he was a clerk of the court or a
son of one of the judges. That question can be presented only by a direct
proceeding to set aside the order of appointment.

7. SAME.
. Where a decree of foreclosure appoints a standing master, who is a clerk
of the court and a son of the judge, to make a sale, and no appeal is taken
from the decree, the authority of the master to make the sale cannot be suc-
cessfully attacked by a motion to set aside the subsequent appraisement, or
by objections to the confirmation of the sale, on the gJ,'ound that he is In-
eligible to the appointment, because that would be a collateral attack upon
the decree.

8. JUDGMENT-COLLATERAL ATTACK.
Jurisdiction to hear and determine a question is not limited tll the power

to make correct decisions, and the judgments and decisions of courts having
jurisdiction are equally conclusive, .whether right or wrong, unless chal-
lenged by writ of error or appeal, or impeached for fraUd.
Philips, ;District Judge, dissenting.

Appeal from the Circuit Court of the United States for the Dis·
trict of Nebraska.
William A. De Bord (Edmund M. Bartlett and Howard H. Bald·

ridge, on brief), for appellant.
Howard Kennedy, Jr., for appellee.
Before SANBORN and THAYER, Circuit Judges, and PHILIPS,

District Judge;

SANBORN, Circuit Judge. This is an appeal from an order of
confirmation of a sale made under a decree of foreclosure of a mort-
gage rendered on December 9, 1895, in favor of the Northwestern
Mutual Life Insurance Company, the appellee, and against William
T. Seaman, the appellant. The sale was made by E. S. Dundy, Jr.,
one of the masters in chancery of the court below, on March 20,
·1897. On March 18, 1897, theappellailt filed a motion to set aside
the appraisement on which the sale was based. On May 3,1897, an
order was made denying this motion, and confirming the sale.
Counsel for the appellant seekfol' a reversal of this order on several
grounds, which will be (jol).sidered seriatim: '
1. They insist that the order was erroneous because no notice of

the making of the appraisement was served on the appellant; but
neither the 'decree, nor the statute under which the
was made, required any such notice. ' The claim is not that the ap-
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pellant had no notice of the suit, or that he had no hearing as to the
terms of the decree, but simply that he received no notice of the
time and place of the appraisement. He answered the bill. He
took no appeal from the decree. He applied for and obtained a
stay of proceedings under it, and thereby waived all objections to
its terms, and to the proceedings on which it was based. Ecklund
v. Willis, 42 Neb. 737, 740, 60 N. W. 1026, and cases cited. In the
absence of the statute, no appraisement, and, of course, no notice
of an appraisement, would have been requisite to a valid sale. The
statute was enacted by the legislature of Nebraska. Cobbey's
Consol. St. Neb. 1891, §§ 5023-5025. In order to secure uniformity
of decisions, this court implicitly follows the construction of the
constitution and statutes of a state given by its highest judicial
tribunal, where no question of general or commercial law, and no
question of right under the constitution or laws of the United
States, is involved. Madden v. Lancaster Co., 27 U. S. App. 528,
536, 12 C. C. A. 566, 570, and 65 Fed. 188, 192. The statute of Ne-
braska does not in terms call for notice of the making of the ap-
praisement, and the supreme court of that state has decided that
a proper construction of this statute requires no such notice.
Hamer v. McFeggan, 51 Neb. 227, 70 N. W. 937.
2. It is contended that the appraisement of February 15, 1897,

on the sale was based, and which was $32,000, was too low.
In support of this position, the record contains the affidavits of 12
witnesses, and an appraisement at $40,000 made by the master and
two disinterested freeholders on September 22, 1896. The lower
appraisement stands supported, however, by the opinion of the
trial court; by the opinion of the same master and the same free-
holders on December 19, 1896, that the property was then worth
only $31,500; by the fact that this property was twice offered for
sale for $30,000, and no sale could be made, for want of bidders;
by the opinion of the master and two other freeholders who made
the appraisement of February 15, 1897; and by the affidavits of
eight witnesses, who testified that the property was worth less than
$32,000. This appraisement was made by two disinterested free-
holders, under oath. They were called upon to view the property,
and to exercise their judgment impartially upon an important ques-
tion·of fact in this suit. Their determination of that question is
entitled to every presumption which attaches to a judicial decision.
It ought not to be disturbed unless it clearly appears that it was
induced by fraud, or that it was the result of such a gross mistake
that it would have the effect of a fraud. The opinion of sworn ap-
praisers upon the question determined by them in the discharge
of their duty outweighs the ex parte affidavits of many witnesses.
The appraisement was not too low. Association v. Marshall (Neb.)
71N; W. 63, 65; Vought v. Foxworthy, 38 Neb. 790,57 N. W. 538.
3. It is alleged that the court below erred by excluding from its

consideration the evidence of the appellaGtrelative to the value of
the property. The allegation does not seem to be founded in fact
(80 Fed. 360); and, if· it is; the error was without prejudice, and
would not warrant a reversal of the order, because the evidence
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was clearly insufficient to warrant a disturbance of the appraise-
ment.
4. The objection is strenuously urged that E. S. Dundy, Jr., had

no authority to call the appraisers, or to make the sale. It rests
upon these facts: On November 23, 1882, E. S. Dundy, Jr., was
appointed clerk of the United States district court for the district
of Nebraska, and he continued to hold that office until after this
sale was made. He was the son of Hon. Elmer S. Dundy, who was
the judge of that court until he died, at a date subsequent to the
entry of the decree in this case. The act of congress approved on
March 3, 1879 (20 Stat. 415, c. 183), provides:
"No clerk of the district or circuit courts of the United States or their deputies

shall be appointed a receiver or a master in any case except where the judge
of said court shall determine that special reasons exist therefor, to be assigned
In the order of appointment."
On January 25, 1886, a number of the attorneys of the district

of Nebraska presented a petition to the circuit court for the ap-
pointment of E. S. Dundy, Jr., as a standing master in chancery;
and the following order was made and filed with the clerk of the
court, but was never entered in any of its records:

"U. S. Circuit Court, District of Nebraska.
"On consideration of the annexed petition, It is ordered that E. S. Dundy, Jr.,

be appointed master in chancery of this court, and that he take and subscribe
the oath of office, and file the same with the clerk of this court, wIthin thirty
days. •
"Leavenworth, Jany. 25, 1886. David J. Brewer, Circuit Judge.

"Elmer S. Dundy, District Judge."

E. So Dundy, Jr., took, subscribed, and filed his oath of office
within the 30 days. By the act of congress approved on March
3, 1887, this provision was made: .
"That no person related to any justice or judge of any court of the United

States, by affinity or consanguinity, within the degree of first cousin, shall here-
after be appoInted by such court or judge to or employed by such court or judge
in any office or duty in any court of which such justice or judge may be a
member." 24 Stat. 555, c. 373, § 7.

The decree in this case was rendered by Judge Shiras, and it pro-
vided that the mortgaged premises should "be sold at public auction
by, or under the direction of, a master in chancery of this court.','
Counsel for the appellee filed a prrecipe for a sale by Master Dundy,
and the clerk thereupon delivered to him a certified copy of the
decree, and he made the sale. It is said that the order appointing
E. S. Dundy, Jr., a standing master in chancery, is void, because
it was not recorded in any of the books of the court, and that for
this reason, and because he gave no bond, he was without authority
to sell the mOl'tgaged premises. But his appointment as standing
master in chancery was made under rule 82 in equity, which pro-
vides, "The circuit court may appoint standing masters in chancery
in their respective districts, both the judges concurring in the ap-
pointment;" and there is no provision of law or rule of court which
makes the recording of such an appointme'nt in a book requisite to
its validity. It was complete and effective when it was made and
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signed by both the judges, and filed with the clerk. Polleys v. Im-
provement 00., 113 U. S. 81, 5 Sup. Ot. 369; Marbury v. Madison,
1 Oranch, 137, 156, 161. Neither the statute, nor the decree under
which the master sold this property, required him to give a bond,
and one was not necessary to the legality of his action.
Another position of the counsel for appellant is that Dundy had

no authority to act, because the appellant had no notice of his ap-
pointment to make this sale. No one is entitled to any notice of an
appointment of a standing master. That appointment, like the ap-
pointment of a clerk or of a court commissioner, is to be made by the
court, or by the judge or judges, as the case may be, without notice
to anyone. The master is an officer of the court, and no one but
the court is entitled to notice or hearing upon the question of his
selection. The appointment of Dundy as a standing master, however,
did not of itself empower him to conduct the sale in this case. He
derived that authority from the decree, and the appellant had notice
of its rendition, and consented to its terms. The provision in the
decree that the sale should be conducted by a master in chancery
of the court empowered any master in whose hands the appellee
should place a certified copy of the decree to proceed with the sale.
n the appellant objected to the delegation of this power to Dundy,
his day in court, his time and place for the hearing of this objection,
was when the decree was rendered. He should then have presented
his objections to Dundy, and should then have insisted either that the
decree should provide that the sale should be conducted by any master
except Dundy, or that it should name some other master to conduct
the sale. The objection that the appellant had no notice of the ap-
pointment cannot be sustained, because he had notice of the entry of
the decree which appointed him.
The chief ground of objection to Dundy's authority is, however,

that he was ineligible to the position of a standing master in chan-
cery, or of a master to conduct this sale, under the acts of congress
which we have quoted, because he was the clerk of the United
States district court, and because he was a son of the United States
district judge. But that question is not in this case. He was ap-
pointed a standing master in chancery, under equity rule 82, in 1886,
by judges in whom was vested the power, and upon whom was im-
posed the duty, of making the selection and appointment. He was
appointed a master to make this sale in the decree in this suit by the
court which had jurisdiction of the parties and of the subject-matter,
and full authority to appoint an officer for that purpose. No motion
has ever been made to set aside or modify the order of 1886, by which
Dundy was appointed a standing master, or the decree of 1895, by
which he was empowered to make this sale. No appeal was ever
taken from that decree, and the time for appeal has long since passed.
The objection that Dundy was ineligible to this position was first made
in a motion to set aside the appraisement on March 18, 1897, and
was renewed in objections to the confirmation of the sale on April
21, 1897. It was presented in no other way, and these were col-
lateral, and not direct, attacks upon the order of 1886, and the decree
of 1895. The only question which they presented was whether the

86F.-32



498 86· FEDERAL REPORTER;

court which made thal order and that decree had' jurisdiction to hear
and determine the questions whether ·or not Dundy was eligible to
the position of standing master, and to the position of master to make
this sale. That question is not debatable. The United States cir-
cuit court was the court, and the only court, which had original ju-
risdiction to hear and decide those questions. Its decision might
have been reviewed by an appeal from it. Perhaps it might have
been modified or set aside by that court on a direct motion for that
purpose, but while it stood unchallenged by a direct attack it was con-
clusive. The question which the appellant now seeks to raise-the
question whether or not this decision was erroneous-is not open in
a collateral attack. Jurisdiction to hear and determine a. question is
not limited to the power to make correct decisions, and the judg-
ments and decisions of courts having jurisdiction are equally conclu-
sive, whether right or wrong, uriless challenj:{ed by writ of error or
appeal, or impeached for fraud. Foltz v. Railway Co., 19 U. S. App.
576, 581, 8 C. C. A. 635, 637, and 60 Fed. 316, 318; Board v. Platt,
49 U. S. App. 216, 25 C. C. A. 87, and 79 Fed. 567,570, and, cases
there cited. The order must be affirmed, with costs, and it is so
ordered.

PHILIPS, District Judge (dissenting). It is conceded by the opin-
ion herein that "the appointment of Dundy as standing master did not
of itself empower him to conduct the sale in this case." But it is
asserted that the authority of Dundy was derived from the decree
of the court ordering the sale, and that the appellant had his day in
court to object to this order, and, having failed to do so, he is con-
cluded. The decree of the court was simply that the mortgaged
premises should "be sold at public auction by, or under the direction
of, a in chancery of this court." It did not designate Dundy
as such master, and therefore, according to my construction of what
was the cleal'intent and purpose ot:oongress in disqualifying the
clerk of the court from acting as the master in such special case, the
appellant bad no reason to understand or believe that Dundy would
be designated under the decree of the court as the party to execute the
order and'make the sale; It does not appear from this record that
Dundy was the only master in chancery in that ;district,and, if it is
competent for any master to make such sale wi1thlrlltgiving the re-
quired bond for the faithful performance of his duty; the statute, in
my opinion, clearly disqualifies any person to' conduct such sale,
standing in the relation that the master did to theconrt. •The act
of March 3, 1>8.79, declares emphatically,that "no clerk of the district
or circuit courts Jof· the United States,' or their deputies, shall be ap-
pointed a master in any case except where the judge of said court shall
determine'that special reasons exist therefor, to be assigned in the
order of.appointment." This master' was appointed after the enact·
ment of saidstatnte. . The order of appointment simply states, "On
consideratiOn of the annexed petition;": and it is recited in the opinion
that these petitioners were membel's of the bar of the city of Omaha.
The act 6f congress contemplated that there might· be special reasons
why the .interdiction in the preceding part of the act should not apply
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to a particular case, and therefore it provided that it might be waived
when special reasons, to the satisfaction of the judge, appeared to
exist. But the statute, to put up a more specific safeguard against
frivolous pretexts for evasion of the legislative intent, required
that in such case the judge should assign in the order of appointment
the reason therefor. The mere general order of appointment made
in 1886 of Dundy as master, based on the petition of the members
of the bar, had no reference to his designation to conduct a sale of
this land without any assignment of reason then made therefor.
The settled purpose of congress to repress what it conceived to be
the public evil of favoritism and nepotism in public offices was again
emphasized in the act of March 3, 1887, which prohibited the judge
of the court from appointing or employing in any office or duty in
the court over which the judge presides any person related to him
by affinity or consanguinity, within the degree of first cousin. It
seems to me that it would practically nullify the express provision of
the statute, and wholly thwart its purpose, if the judges of the courts
can, upon the mere petition of the members of the bar, without ref-
erence to the particular case in which the master is to act in con-
ducting so important a matter as the sale of land, designate the clerk
as general master in chancery, and then confer upon such master
the important and profitable business of conducting sales of property
under a decree which merely directs a master to make the sale.
As already stated, congress intended to compel the observance of
the statute by requiring tbe judge, when he does allow such benefits
to go to his clerk, to assign in the order therefor a special reason for
the designation; and, as already suggested, admitting that the ap-
pellant, by counsel, was present in court when the order was made,
authorizing a master of the court to make the sale, it cannot be as-
sumed that he understood that counsel for complainant in the decree
would, without notice to anyone, select the clerk of the court to
execute the order. And, as the appellant cannot be assumed to have
had notice of Dundy's acting in such capacity until he actually made
the sale, the appellant,it seems to me, was in good time with his ob-
jection when he made it the ground for setting aside the sale. Until
that sale was confirmed by the court, no possible injury could have
come to the appellant, upon which he could predicate any complaint
as the basis of his appeal. He objected to the sale because it was
by a party not authorized by the statute. He objected to its. con-
firmation for the same reason, and when his objection was overruled,
and the sale was, notwithstanding, confirmed, he prosecuted his ap-
peal, and asks this court to overrule the action of the circuit court
because of tbis error. As the acts of congress stand for a sufficient
reason, and are based upon sound public policy, the court should
suffer no evasion of the legislative will.

......,
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lGLGUTTER et at. v. NORTHWESTERN MUT. LIFE INS. 00.
(Circuit Court of Appeals, Eighth Circuit. April 11, 1898.1

No. 998.

1. FOREI ...OSURE SALE-NoTICE OF ApPRAISEMENT.
No notice of the time and place of appraisement of real estate to be sold

under decree of foreclosure is required by Cobbey's ConsOlo St. Neb. 1891,
§§ .5023-5025.

.. SAME-CERTIFICATES OF OFFICERS-OFFICIAL SEAL.
Cobbey's Consol. St. Neb. 1891, § 5025, requiring the master to obtain from

certain officers certificates of the liens on real estate to be sold, "under their
respective hands and official seals," only requires seals from officers men-
tioned who have them.

&. SAME-ApPRAISEMENT AND SALE IN SOLIDO.
Where two lots are,and have been for years, used all one tract, they m8J'

properly be appraised and sold together under a decree of foreclosure.
4. SAME-POSTING NOTICES-PUBLICATION.

Where the notice of sale Is published In a newspaper printed In the county,
notice need not be posted on the door of the court house, and In five other
public places in the county, as directed by Cobbey's Consol. St. Neb. 1891,
§ 5031, In case of execution sales in counties where no newspaper is printed.
SAME-INADEQUACY OF PRICE-Two-THIRI;)S OF ApPRAISEMENT.
Where property is sold for two-thirds of its appraised value, which it 111

required to bring under the statute authorizing the sale, and there Is no
offer to pay more, the sale should not be set aside for inadequacy of price.

S. SAME--STANDING MASTER IN CHANCERy-ADDITIONAL OATH AND BOND.
A standing master In chancery, who has taken and filed his oath as such,

need not take an additional oath or file a bond before making a sale In a
case where it Is not required by the decree, nor the state statute under which
he acts.

7. STANDING MASTER IN CHANCEIty-COLLATERAL ATTACK.
An order appointing a standing master is impervious to collateral attack

on the ground that he Is ineligible because.he was a clerk of the court or
a son of orie of the judges. That question can be presented only by a direct
proceeding to· set aside the order of appointment.

S. SAME-AUTHORITY OF MASTER-ApPEAL FROM DECREE.
Where a decree of foreclosure appoints a standing master, who Is a clerk

of the court and a son of the judge, to make a sale, and no appeal is taken
from the decree, the authority of the master to make the sale cannot be suc-
cessfully attacl.ed by a motion to set aside the subsequent appraisement, or
by objections to the confirmation of the sale, on the ground that he is in-
eligible to the appointment, because that would be a collateral attack upon
the decree.

II. JUDGMENT-COLLATERAL ATTACK.
Jurisdiction to hear and determine a question is not limited to the power

to make correct decisions, and the judgments and decisions of courts having
jurisdiction are equally. conclusive, whether right or wrong, unless challenged
by writ of error or appeal, or impeached for fraud. .
Philips, District Judge,

Appeal from the Circuit Court of the United States for the Dis-
trict of Nebraska.
Charles S. Elgutter, for appellants.
Howard Kennedy, Jr., for appellee.
Before and THAYER, Circuit Judges, and PHILIPS,

District Judge•
• Rehearing denied May 26, 181l8.


