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'CARTER-CRUME CO. v. PEURRUNG.
(Circult Court of Appeals, Sixth Circuit. April 5, 1898.)
.., No.ob5ms. - -

REVIEW oN ERROR—SUFPFICIENCY OF EVIDENCH:
If there Is any substantial evidence upon which .the jury could reasonably
have based their verdict, it will not be disturbed on appeal, though there
" may have been a motion for a verdict or a motion for a new 'mal which was
overruled.

2. SAME—COKTRACT IN RESTRAINT OF TRADE—WAIVER ‘OF DEFENSE: :

: ‘While the court may possibly reverse a judgment invelving the: enforcement
“of a contract contravening public policy in-the absence of an objection on
that ground in the trial court, it will only do so when such illegality appears
as matter of law upon the face of the pleadings, the face of the contract, or
from the admitted facts.

3. CoNTRACTS IN RESTRAINT ' OF TRADE. ‘

A contract with. an independent manufacturer for the entire product of
~ his-plant is not in itself a contract in illegal restraint of trade.

4. BaME. .

If an independent manyfactiurer contracts to ‘sell his entire product, without
knowledge of similar contraéts made by the buyer with other manufacturers,
and without any knowledge of the fact.that such contract was intended by
the buyer as one step in 'a, general scheme for mopopolizing the trade in that
article and controlling- prices, such independent manufacturer cannot be held
to have conspned against the freedom of commerce or to have made a con-
tract in illegal restraint of trade.

APPEAL AND ERROR—— JURISDICTION OF FEDERAL Corm'rs —_ OBJECTION NoOT
Ra1sep. BerLow.

. e .-
LN

«

. The. objection that the suit was not brought m the district of the residence
. of either party does not affect the general Jumsdlctlon of the court and can-
not be ralsed for the ﬁrst txme on appeal

- In Error to the Oircmt Court of the Umted States for the West-
ern Division of the Southern. District of Oth.

Oscar M. Gottschal; for plaintiff in ‘error.-
Charles W. Baker; for defendant in errof.

Before LURTON, Circuit Judge, and SEVERENS and CLARK
Dlstrlct Judges. .

LURTON,. Glrcmt Judge. Thls is'an actlon at law. The sult was
brought npon a written contract made August 14, 1894, between
Peurrung Bros. & Co a firm then engaged in. the busmess of job-
bing wooden ware in Clncmnatl, Ohio, composed of Joseph P. and
Charles J. Peurrung, and the Carter- Orume .Company, a corpora-
tion' of West Virginia. By this .contract, for consideration: therein
recited, which will be heéreafter referred to the Carter-Crume Cown-
pany became obliged to pay' to Peutrung Bros & Co: $250 on the
15th of each month for the next ensuing 3’ years, 6 months,. and 15
days, unless the contract, should be sooner terminated under a pro-
vision contained theréin, . . The-installments which became dae prior
to September 15, 1895, were duly paid. The suit was for install-
ments thereafter falhng due, which had not ‘been paid. The peti-
tion -alleged that the firm: of Peurrung Bros. & Co. had been dis-
solved, and the interest of Charles J. Peurrung:in the centract had



440 .': :86 FADBRAL REPORTER,

been assigned to the plaintiff, Joseph P. Peurrung, who therefore
sued in his own name, as he. might under the law of Ohio. There
was a judgment in favor of the plaintiff for the amount due on the
first day of the trial term. The errors relied upon to reverse this
judgment as presented by the’ ‘brief and argument of counsel will
be considered in the order in which they have been argued. ‘

- 1. It is -said ‘that the evidence did not show that the plamhif
was the sole owner of the claim in suit; that for this reason the
court erred in net instructing for the plamtlﬁ in error as request-
ed at the close.of the evidence for the defendant in error; and
that for the same reason it was error to refuse a new trial at the
close ‘of all the-evidence. ' It is only by the strongest stretch of 1ib-
erality that we can discover that there was a request for a direc-
tion' at the ¢lose of the ‘evidence for the plaintiff below. But that
motion was waived by the subsequent introquction of evidence, and
was. not renewed at the close of allithe evidence. Railway Co. v.
Lowry, 43 U. 8. App. 408, 20 C. C. A. 596, and 74 Fed. 463. There
was evidence tending to show that Charles J. Peurrung, in a set-
tlement of the partnership affairs with his brother, Joseph P. Peur-
rung, assigned this contract, and all due or to become due there-
under, to the said Joseph P. ‘Peurrung. The witness to this was
Charles J. Peurrung himself. ~That this ass1gnment occurred be-
fore this suit was brought is also fairly made out. The circuit
judge instructed the jury that the plaintiff must show, in order to
recover, that he was the real owner of this claim; and that, if the
ass1gnment wag fictitious; or unproven, thé caSe of the plalntlff
must fail. It is not fot this court to weigh the evidence, That is
the province of the jury, and, where there is any substantial evi-
dence upon. which a:jury 7could reasonably find, this court will |
not disturb the verdict, although there may have been a motion
for a verdict, or a motion for a new trial, which was overruled.
This is too long and well settled to need other authority than
Raﬂway Co. v. Lowry, cited heretofore,

2. Bat it is said that the contract in que‘stion is one in restraint of
trade, and therefore void. This defense is here made for the first
time. No suggestion as to 1ts illegality is found in the pleadings.
No reference thereto occurs in the charge, nor was any exception
taken to any instruction given or refused. If it be true that this
contract is one which, for reasons of public policy, is void, the
defense in the court below would not be waived by failure to
plead properly. It was said in Coppell v. Hall, reported in 7 Wall.
542, and repeated in Oscanyan v. Arms Co., 103 U. 8. 261-268, that:

“In such cases there can be no waiver, . The defense is allowed not for the
sake of the defendant, but of the law itself. The principle is indlspensable
to the purity of its administration. It will not enforce what it has forbidden
and denounced. ‘The¢ maxim, ‘Ex dolo - malo non oritur actio,” {s limited by no
such qualification. The proposition to the contrary strikes ws as hardly worthy
of serious refutation. Whenever the lllegality appears, whether the evidence
comes from one side or the other, the disclosure is fatal to the case. No con-
sent of the defendant cah neutralize its effect. A stipulation in the most Solemn
form to waive the objection would be taintéd with the vice of the origindl con-
tract, and void for the: same reasons.. Wherever the contamination reaches, it
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destroys. 'The principle to be extracted from all the cases is that the law will
not lend its support to a claim founded upon its violation.”

But the general rule is that a defense not presented to the court
below cannot be considered on writ of error from a superior eourt.
Edwards v. Elliott, 21 Wall. 532; Wilson v. McNamee, 102 U. 8.
572; Clark v. Fredericks, 105 U. 8. 4; Drexel v. True, 20 C. C. A.
265, 74 Fed. 12, Objections going to the jurisdiction are an excep-
tion to. this rule, because made so by Act March 3, 1875, § 5.

Possibly, it would be the duty of this court to reverse and re-
mand for dismissal a suit brought here on writ of error which ap-
peared to involve the enforcement of an obligation contrary to
good morals or in contravention of public policy, although no
such objection had been made in the court below. But such ac-
tion by an appellate court, as a tribunal for the review of the ac-
tion of trial courts, would not be justifiable unless such illegality
should appear as matter of law from the pleadings, the face of
the contract in suit, or from the confessed facts of the case; oth-
erwise the right to introduce evidence in rebuttal and of trial by
jury, if the suit be one at law, would be cut off. The plaintiff be-
low did not rely upon any contract which was in itself illegal or
void as in contravention of public policy. Counsel for plaintiff
in error say that the Carter-Crume Company were engaged in an
illegal effort to suppress competition, and put up prices in the
wooden butter-dish trade, and that as one step in this scheme they
bought from Peurrung Bros. & Co. their contract with Tower &
Matthews. Manifestly, Peurrung Bros. & Co. had been guilty of
no congpiracy against the public in contracting for the entire out-
put of the small factory of Tower & Matthews., Neither was it
an illegal restraint of trade for the Carter-Crume Company to con-
tract for the same product, if their trade demanded it. The prior
contract with Peurrung Bros. & Co. alone stood in the way. They
therefore bargained with them to release Tower & Matthews, and
to supply them for a definite time with the same ware, at the mar-
ket price, less a fixed trade discount. At the same time they con-
tracted with Tower & Matthews for the entire product of their
factory. These two contracts were concurrent in time, and were
subject to be determined on same notice. There were some fea-
tures about this last contract which indicate an intention to close
the Tower & Matthews factory after the delivery of a certain quan-
tity of ware for the term of the lease, if circumstances should make
it desirable. William E. Crume, of the Carter-Crume Company, in
the effort to make out a defense of misrepresentation as to the
extent of the trade of Peurrung Bros. & Co. in such goods as one
inducement to the contract, did say that his company were, by the
contracts with Peurrung Bros. & Co. and Tower & Matthews, en-
deavoring to hold up the prices of such goods, and that Peurrung
Bros. & Co. had been selling such ware at a less price than the
Carter-Crume Company. The same witness also said that they at
that time had other such contracts,—whether with factories or
dealers he did not say. There is no evidence that Peurrung Bros.
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'& Co. were aware of -any. others' contracts, br of the purpose of the
Carter-Crume Company to control prices, or that they had any pur-
pose of “aidifig ‘and: ‘abetting that company in ‘any. such scheme.
They did know of the contract with Tower & Matthews. .But that
of itself' was not a contract in general restraint of ‘trade.  If one
contracts with a manufacturer for his entire produet, it will, of
course,. restrain the producer from selling to others. But such a
contract, taken by itself, is ordinarily- harmless. The public are
not aﬁected "Another questlon might arise if all or a large pro-
portion of all the producers of & particular article should agree
to sell their-entire product to one buyer, who would thereby be
enabled to-monopolize the market. But, if each independent. pro-
ducer contract to sell his product or to sell or lease his ‘plant,
‘without concert with others, or knowledge of or purpose to par-
ticipate in the plans of the buyer, he cannot be said to have con-

splred againgt freedom of commerc¢e, or to have made a contract
in illegal restraint of trade. - The transaction with Peurrung Bros.

& Co. was, on- its face, legitimate, #ind it cannot -be impeached sim-

ply by evidence that the Cartér-Crume Company understood -and
intended it as one step in a general illegal scheme for monopohzmg
the trade in wooden butter dishes, and controlling: prices. The
principle, if we admit that the purpose of the Carter-Crume Com-

‘pany was illegitimate, is that which is applied to so-called wager-

ing contracts. - The procf must show that the illegal purpose was
mutual. Roundiree v. Smith, 108 U. 8. 269, 2 Sup. Ct. 630; Irwin
v. Williar, 110 U. 8. 499, 4 Sup Ct. 160; Blbb v. Allen, 149 U. 8.
481, 13 Sup 'Ct. 950. This defense, not being one which -appears
either upon the fice of the contract in suit or from the admitted
purposes of both parties, cannot be urged:as an .objection here, the
objection net havlng been ‘madé it the court below. .

3. The next and ldst ground urged for a reversal is that this suit
‘tas not brought in the districti of the residénce of either the plain-
tiff or the defendant. © This: O’b]ectaoh ‘was fatal to the jurisdiction
if ‘it had been taken in time. : The: plamtlff was ‘a ‘citizen of In-
diana, and the défendant a corporation of West Virginia. -Diver-
sity of citizenship, therefore, -existed; and the case was one of
which the court could take Jurlsdlctlon The act of congress which
prescrfbel the particular distriet: in-which a defeddant may be sued
is not -one affecting the general' jurisdiction’ of 'the ‘court. The
‘exemption from being sued outof the district ¢f the domicile of
either of the parties was a privilege: which the Carter-Crume Com-

‘pany could'and did waive by pleading to the merits. Railway Co.

v, McBride, 141 U.'8. 127, 130, 132, 11 Sup. Ct. 982; Railroad Co.

v.'Cox, 145 U. 8. 593, 603, 12 Sup Ct 905; Trust Co v. McGeorge,

151 U. 8. 129 14 Sup Gt 286, . The Judgment is accordingly af-
firmed. gas A ‘
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INTERNATIONAL BANK OF ST. LOUIS v. FABER.
(Circuit Court of Appeals, Second Circuit. March 3, 1898.)
" No. 66.

1. CorPORATIONS—REFORTS TO STATE OFFICERS—JURAT.
‘When the report filed by a corporation, pursuant to-section 30 of the New
York stock corporation law, is signed by the proper officers, and verified by
their -oath, the fact that the jurat itself is not signed by them does not
make the report defective, so as to make the officers and directors personally
liable for corporate debts. 79 Fed. 919, affirmed.
8., BaME—NUMBER OF DIRECTORS SIGNING.
Where the number of directors has been reduced by a change in the by-
laws, the signing of the report by & majority of the reduced number is suf-
ficient, though no certificate of the change has been filed in the proper office.

, SAME—VAcANCY IN OFFICES.

‘Where there is a bona fide temporary vacancy in the offices of secretary
and treasurer, it is sufficlent that a report, complete in all other respects, is
verified only by the president, who is also discharging the duties of secretary

- and treasurer. 79 Fed. 919, affirmed.

4. BAME—RESIGNATION. OF OFFICER.
" In the absence of statutory regulations, the resignation of an officer of a
. corporation takes .effect on hig delivery of his written resignation to the
president, and before acceptance thereof by the board of directors.

In Error to the Circuit Court of the United States for the Eastern
District of New York.

This is a writ of error from a judgment of the circuit court for the Eastern
district of New York. The action was tried and the facts were speclally found
by the court, a jury having been waived by written stipulation signed by the
attorneys for the respective parties. The F. J. Kaldenberg Company, a cor-
poration organized under the laws of the state of New York, and located in
the county of Westchester, made five 'notes in December, 1892, and in January,
1893, amounting in all to $9,500, and each one of which matured in four months
from its date. These notes were discounted for the benefit of the maker by
the plaintiff, the International Bank of St. Louis, a banking corporation located
at St. Louis, in the state of Missouri, and nothing has been paid thereon except
a part of the first note. The Kaldenberg Company was dissolved by decree
of the proper state court on September 21, 1893. At its incorporation it had 11
directors, but in the year 1890 the number was reduced to 7 by a change in
the by-laws., It did not appear whether a certificate of this change was filed
either in the office of the clerk of Westchester or in the office of the seecretary
of state. During the years 1892 and 1893 the defendant, Xberhard Faber, was
a director of the company. In April, 1891, he was chosen by the board of di-
rectors secretary and treasurer, and in October, 1831, both orally and by a writ-
ten resignation delivered to the president of the company, he resigned both offices,
and thereafter ceased to act in either capacity. After his resignation no méet-
ings of the board or of the executive committee were held until February 29,
1892, during which time the duties of secretary and treasurer, so far as they
were performed, were carried on by F. J. Kaldenberg, the president of the com-
pany. His resignation was formally accepted by the company at the meeting
of the board of directors held on the 29th day of February, 1892, at which meet-
ing a quorum was present, and a new treasurer was appointed. Four directors
constituted a quorum, and by the by-laws it was provided that the acts of the
executive committee, of which two constituted a quorum, should have the same
power and effect as the proceedings of the board ef directors, when it was not
in session. Three of the directors and of the executive committee were habitually
present in the factory during business hours, and the defendant was habitually
at his office in the city of New York. On January 29, 1892, the company duly
made and filed ir the offices of the secretary of state of New York and the clerk



