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AMERIOAN LOAN & TRUST CO. v. CENTRAL VERMONT R. CO.
(Circuit Court, D. Vermont. March 8, 1898.)

1. EQUITY PLEADING-BILL TO FOREOLOSE MORTGAGE-PROPERTY IN HANDS 01"
RECEIVER. ,
Where property Is In the hands of a receiver appointed by a court, an

Independent suit to foreclose a mortgage cannot be maintained, even In the
same court. '

2. SAME.
One Who claims the disposition or possession of property In the hands of

receivers of a court must come to that court In' that case, and obtain leave
to file a bill In the original cause.

This was a bill in equity: by the American Loan & Trust Company
against the Central Vermont Railroad Company to foreclose a mort-
gage.
Elmer P. Howe and Henry Crawford, for plaintiff.
Benjamil;l Fifield, for defendant.

WHEELER, District J This bill is brought and filed, as an
independent proceeding, upon a mortgage which is first upon a part
of the defendant's railroads and property, and second as to part, and
which provides, as is alleged, that:
"If default be IUJlde In the payment of any Installment of Interest upon, or

the principal of, any of the bonds secured by this mortgage, when the same is
payable, and such default shall continue for six months after due demand,
the trustee Is authorized, in Its discretion, to enter upon and sell at public
auction in the town of St. Albans, Vermont, after notice in writing to the party
of the first part at least six weeks before the sale, and pUblication of the notice
of the proposed sale at least once a week for six weeks next preceding such
sale in a daily newspaper pilbllshedin the city of Boston and the city of New
York each, and a newspaper published In the town of St Albans and In the
city of Burlington, Vermont, the whole of the lands, property, premises, rail-
roads, stOCks, bonds, and franchises herein conveyed, or as much thereof ll.'l
shall be necessary to satisfy such overdue obligations of the party of the first
part."
The bill further sets up:
"That on or about the 14th day of March, 1896, the Grand Trunk Railway

Company of Canada filed Its bill of complaint in this honorable court against the
said defendant, the Central Vermont Rallroad Company, In behalf of Itself and
all other c>:edltors, both secured and unsecured, of said Central Vermont Rail-
road Company, In Which said bill the orator set forth the leases by the Central
Vermont Railroad Company of the various railroads hereinbefore' stated, and
the Issue of $7,000,000 of Donds by the Consolidated Railroad Company of Ver-
mont, secured by a mortgage on said Consolidated road and the Vermont &
Canada road, and the execution and delivery of said mortgage of the Central
Vermont Railroad Company sought to be foreclosed In this action, and the
Issue and delivery of about $3,000,000 of the bonds secured by said last-named
mortgage, and the failure of the Central Vermont Rallroa.d Compa.ny to pay
any of the interest coupons upon sald bonds; the existence of a large floating
debt of the Central Vermont Railroad Company, amounting to about :1\2,500,000;
the inability of the Central Vermont Railroad Company to meet its obligations;
the ownership by said Grand Trunk Company of $700,000 of said mortgagt>
bonds of said Consolidated Railroad Company of Vermont, and of $1,000,000 of
said mortgage bonds of the Central Vermont Railroad Company, and that,
unless receivers were appointed, the whole Central Vermont system would
become disintegrated and broken up by attachments and sequestrations In dif·
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fel'ent jurisdictions; and praying that the rights of the said Grand 'frunk Com-
pany and other creditors of the Central Vermont Railroad Company, including
all holders of the bonds of the Consolidated Railroad Company of Vermont, aild
of the bonds of the Central Vermont Railroad Company, in or to the property,
real or personal, of said Central Vermont Hailroad Company, might be ascer·
tained and protected; and that the court would administer the fund constituting
the entire railroad and assets of said corporation, and for such purposes would
marshal its assets, ascertain the several separate liens and priorities existing
upon each and every part of said system, and the amounts due upon each and
every of said mortgages and other liens, and would enforce and decree the
rights and equities of each and all the creditors of said Central Vermont Rail-
road Company as the same may be fully ascertained and decreed, upon the
respective Intervention or application of each and every such creditor or lienor
In and to not only the said lines of said railroads, their appurtenances and equip-
ments, but also to and upon each and every portion of the assets and property
of said defendant company, and for the appoIntment of receivers of said defend-
ant company and of Its property of every description, and for an Injunction
against said defendant company restrainIng It from Interfering wIth the posses-
sion and management of said property under said receivers."

That the defendant therein, the Central Vermont Railroad Company,
"filed its answer to said Grand Trunk bill, in which it admitted sub-
stantially that all the allegations of said bill were true"; that:
"And thereafterwards, upon the 20th day of March, 1896, this honorable court

appointed Charles M. Hays and Edward C. Smith receivers of said Central Ver-
mont Railroad Company, and all its leased lines, property, and assets, and im-
mediately thereafter said receivers took possession of the same, and thence
hItherto have been, and still are, In possession of said property, with the ex-
ceptIon of the Rutland and Ogdensburg & Lake ChamplaIn Hallroads."

And alleges that:
"Your orator further shows that all the rights, franchIses, choses In action,

and all real and personal property, embraced in said mortgage to your orator as
trustee, within the jurisdiction of this court, are, by virtue of the appointment
of saId receivers above set forth, In the possession, custody, and control of this
court, by the reason whereof your orator is unable, save as herein sought, to
take possession of the same, and through possession thereof admInIster its trust
as In said mortgage or Indenture of trust it was provided it should do."

And prays for a foreclosure and sale, and:
"Second. That a receIver or receivers may be at once appointed, according to

the usual course and practice of this comt, of all the property, lands, railroads,
assets, and franchIses embraced in and covered by said mortgage or indenture
of trust dated October 26, 1B92, to your orator, and thereby conveyed or in-
tended to be conveyed as aforesaid, and of the Income, rents, tolls, issues, and
profits therc-of, and that said receIver or receivers may be empowered and directed
to take, hold, and possess the same, and have exclusive charge and control
thereof, with the usual powers of receivers In like cases, subject only to the
order of this court; that such receIver or receivers ma3' be directed to operate
and manage said railroads, to payout of the earnings therefrom the necessary
operating expenses thereof, to keep the mrne and rolling stoel, and appurte-
nances In repair, to apply such earnings as directed by the court, and to other-
wise dIscharge all duties ordinarily imposed upon the receivers of railway prop-
erty."
Tht' bill is demurred to, and that it is so brought and filed as an inde-

pendent suit is principally set down as a special ground for the de-
murrer, which has now been argued. Some statements of fact outside
the bill have been made in assigning the causes of demurrer, which
have been objected to, and of course cannot be considered. They
should be, if relied upon as material, brought forward by plea or
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answer. The receivership, as alleged in the bill, t8what must be
and is considered with reference to the right to maintain an inde-
pendent suit. The principal difference between this question here
now, and that lately here, decided in American Loan & Trust Co. v.
Central Vermont R. Co., 84 Fed. 917, on demurrer to a bill for fore-
closure of the first mortgage, is that arising from the presence of the
receivers as parties defendant there, and not here. If this was a strict
foreclosure' of a mortgage in the usual form, such as is had under the
laws of the state, to merely cut off the right to redeem without touch-
ing the posse13!lion of the property, it might, perhaps, be maintained as
a separate suit. Brooks v. Railroad Co., 14 Blatchf. 463, Fed. Cas.
No. 1,964; Mercantile Trust Co. v. Lamoille Val. R. Co., 16 Blatchf.
324, Fed. Cas. No. 9,432. But the extracts quoted from the mortgage
and bill show. clearly that immediate possession of the property by re-
ceivers now,and vendee subsequently, is sought. This cannot be had
without displacing that of the present receivers, or making their posses-
sion a new one, by appointing them receivers in this cause. That their
possession will not be disturbed or chang(d but by, or by leave of, the
court appointing them is, as said in the other case, universal and ele-
mentary. No case is cited or known to the contrary. Much stress
has been laid in argument upon Continental Trust Co. v. Toledo, St.
L. & K. C. R. Co., 82 Fed. 642. There the receivers in a creditors'
suit had, by leave of court, been made in a foreclosure suit
which set out the receivership, the suits had been consolidated by the
title of the foreclosure suit, and the receivers had been continued in
that suit. On a motion to dismiss the bill of foreclosure, Judge Taft
appears to have said: ''It cannot be of importance that the bill was
apparently filed as an independent bill. If in fact the only way of
maintaining jurisdiction of it is as a dependent bill, ancillary to the
creditors' action,it is the duty of the court so to treat it, provided it
appear, as it· does, that it can be maintained as such." This must be
considered as said with reference to the suits as they then stood to-
gether, and falls far short of saying that the foreclosure suit could
properly be maintained during the receivership in the other, as a wholly
independent suit. Neither do his remarks, nor those of Judge Bunn in
Louisville Trust Co. v. Louisville, N. A. & C. R. Co., in the circuit court
of appeals, Seventh circuit (28 C. C. A. 202, 84 Fed. 539), to the effect
that filing the bill of foreclosure as a dependent or ancillary proceeding
to, or in any way consolidating it with, a creditors' suit does not en-
large or vary the rights of parties to that suit in respect to contesting
the foreclosure suit, show that the foreclosure suit, setting up the
creditors' suit and receivership, can exist, against a demurrer for that
cause, as a suit wholly by itself for seizure and sale of the property.
The substance of the whole is that those who claim the disposition or
possession of property in the hands of receivers of a court must come
to that court, in that case, to reach it, and an independent suit for that
purpose cannot be maintained even in the same court. Leave of court
to file a bill separately must be had in the original cause, and this an-
nexes the new bill to that cause, and amounts to the same as filing it
in that cause would. Here no leave whatever has been had, and the
bill is bad on demurrer for that cause. Leave to so file this bill may,
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however, be granted now, and so filing it will avoid such demurrer;
and leave to file this bill in that cause within 10 days is so granted.
Demurrer sustained, with leave to file this bill in original cause

within 10 days; and, if so filed, the demurrer for the cause of want
of such leave is then to be overruled, with leave to defendant to answer
over under the rules.

FARRAND et al. v. LAND & RIVER IMP. CO. et al.
(Circuit Court of Appeals, Seventh Circuit. April 18, 1898.)

No. 467.

1. NEGLIGENCE OF ATTORNEy-TITLE ADVERSE TO CLIENT-ESTOPPEL.
An attorney who negligently fails to see that a judgment, recovered by

him for another in the county court, Is properly docketed in the office of the
clerk of the circuit court to make it a lien on real estate, as required by
Laws Wis. 1856, c. 120, § 192, is not precluded from afterwards acquiring
title to, and holding for his own benefit, land upon which such judgment
would have become a lien had It been so docketed.

a EXECUTION AFTER DEATH OF PLAINTIFF-BID AND CERTIFICATE IN NAME OF
DECEASED.
Notwithstanding the statute authorizes the Issue of execution after the

death of the judgment plaintiff, "in the same manner and with like effect
as though the person in whose favor the same was rendered was still living,"
the sale is a nullity where the bid is made and the certificate taken in the
name of the deceased plaintiff.

B. MONEY HELD BY ATTORNEY-DEATH OF CLIENT-PROTECTING CLIENT's IN-
TERESTS.
After the death of his client, an attorney has no right to use monev col-

lected for the client to redeem land from a tax sale, in order to protect
cllent's interest therein.

4. ATTORNEY'S NEGLIGENCE-Loss OF LIEN-ESTOPPEL.
Where it was an attorney's duty to redeem land from a tax sale In order

to protect his cllent's judgment Hen thereon, his failure to do so affords no
ground for asserting against him an estoppel to deny the existence of such
llen years after it has been extinguished by such sale.

Ii. TRUST Ex MALEFICIO IN LAND-ENFORCEMENT-LACHES.
Land was sold on execution in ]859, a year after the death of the judg-

ment plaintiff, and bid off for him, and certificate taken in his name, by his
attorney, in ignorance of his death. No deed was taken on the certificate.
The land was afterwards sold for taxes, and title thereby acquired by an-
other. At a subsequent tax sale it was purchased by said attorney, who,
in 1870, received a tax deed therefor. In 1883 he sold the land to defend-
ants, 9.nd in 1895 plaintiffs, the administrator and widow of the judgment
plaintiff, commenced suit to enforce a trust ex maleficio In the land. Held,
that the long delay constituted such laches as to bar rellef.

Appeal from the Circuit Court of the United States for the West-
ern District of Wisconsin.
This suit was brought on September 28, 1895, by the administrator of the

estate and the widow of George A. Porter against the Land & River Improve-
ment Company and Hiram Hayes for the purpose of enforcing an alleged trust
ex maleficio in land conveyed by Hayes to that company. The essential facts
are not in dispute. By a letter dated "Superior, June 16, 1857," George A.
Porter sent to M. S. Bright a promissory note made by Ray & Markel, a firm
composed of ,James D. Bay and Clinton A. Markel, with directions to protest,
and, if necessary, to sue in time for the next term of court, and for "further
instructions at any time" to address him at Detroit, Mich. :\1. S. Bright ancI
Hiram Hayes were at that time partners as attorueys at law at S:lperior,


