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anticipation, however, of the defendants’ submitting such requests on
another trial, we deem it appropriate to suggest that the requested
charges refused are not formulated with sufficient clearness to convey
helpful instruction to the jury. . The tone is not judicial. The ramifi-
cations are too numerous and involved to require a trial judge to make
a correct analysis and reduction of them, or permit their being given
as tendered. On account of the error in the charge indicated above,
the judgment of the circuit court is reversed, and the cause remanded
to that court, with direction to award the defendants a new trial,

WALKER et al. v. BROWN et al,
(Circuit Court, 8. D. Iowa, C. D, July 15, 1897.)

No. 2,285,

ArPEAL—EFFECT OF DECISION,

Where the supreme court has considered a case at length on Its merits,
and remanded it to the eircuit for further proceedings not inconsistent with
its opinion, the circult court will not permit the defendant to amend his
answer so as to deny a fact affirmatively passed upon and determined by
the supreme court.

Willits, Robbins & Case, for plaintiffs.
N. T. Guernsey, for defendants.

WOOLSON, District Judge. The bill herein was filed on Novem-
ber 2, 1891. On February 1, 1892, defendants filed their answer.
By leave, an amendment to the bill was filed on November 4, 1892,
and an amendment to the answer on November 14, 1892. Replication
having been duly filed, the case proceeded to a hearing on the proofs
presented, resulting on October 20, 1893, in a decree for defendants.
58 Fed. 23. Appeal was duly had to the circuit court of appeals for
the Eighth circuit, resulting September 10, 1894, in the affirmance of
such decree. 11 C. C. A. 135, 63 Fed. 204, and 27 U. 8. App. 291. By
writ of certiorari issuing from the supreme court of the United States,
the suit was taken to the latter court, which court on March 1, 1897,
reversed the decree. 165 U. 8. 654, 17 Sup. Ct. 453. The mandate
of the supreme court, filed in this court April 5, 1897, and addressed
to the judges of this court, contains the following:

“On consideration whereof, it is now here ordered, adjudged, and decreed by
this court that the decree of the said United States circuit court of appeals in
this cause be, and the same is hereby, reversed, with costs, and that the said ap-
pellants recover against the appellees the sum of for their costs. And it
is further ordered that this cause be, and the same Is hereby, remanded to the
circuit court of the United States for the Southern district of Iowa for further
proceedings not inconsistent with the opinion of this court. You therefore are
hereby commanded that such execution and further proceedings be had in said
cause, in conformity with the opinion and decree of this court, as, according to

right and justice, and the laws of the United States, ought to be had, the said
writ of certiqrari notwithstanding.”

Defendants now apply for leave to file an amendment to their an-
swer. Plaintiffs resist, ingisting that under the mandate in this case
it is the duty of the court to enter a decree herein for plaintiffs, and
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that the proposed amendment cannot be permitted. The general
rules which prescribe the power and control the action of this court
after mandate received are not seriously in dispute between counsel.
The contention of counsel relates to the application of these rules,
under what is claimed by defendants to be the peculiar conditions
herein. Mr. Justice Gray, speaking for the supreme court in Re
Sanford Fork Co., 160 U. 8. 247, 255, 16 Sup. Ct. 291, 293, says:

“When a case has once been decided by this court on appeal, and remanded to
the circuit court, whatever was before this court, and disposed of by its decree,
is considered as finally settled. The circuit court is bound by the decree, as the
law of the case, and must carry it into execution according to the mandate.
The court cannot vary it, or examine it for any other purpose than execution,
or give any other or further relief, or review it, even for apparent error, upon
any matter decided on appeal, or intermeddle with it, further than to settle
so much as has been remanded. * * * But the circuit court may consider
and decide any matters left open by the mandate of this court, and its decision
of such matters can be reviewed by a new appeal only. The opinion delivered
by this court at the time of rendering its decree may be consulted to ascertain
what was intended by its mandate; and either upon an application for a writ
of mandamus, or upon a new appeal, it is for this court to construe its own
mandate, and to act accordingly.”

That case went to the supreme court from a final decree entered for
plaintiffs upon a decision sustaining exceptions to the answer, defend-
ant having elected to stand on his answer. The appellate court re-
versed this deoree, holding the exceptions not well taken. 1In the cir-
cuit court, defendant moved for a decree upon the mandate, which was
refused, and leave granted to amend the bill. Whereupon defendant
applied to the supreme court for a writ of mandamus to compel entry
of decree upon the mandate. The supreme court clearly point out
{page 257, 160 U. 8., and page 291, 16 Sup. Ct.} the difference between
such a case and one where the whole case is presented for final decree.
In the former the case is not ready for final decree. When the ex-
ceptions to the answer are overruled in obedience to the mandate, the
case stands before the circuit court in the same attitude as though
the latter court had originally, and without appeal, overruled the ex-
ceptions, which leaves the parties at liberty to perfect the pleadings
and present their proofs, preparatory to a final hearing:

“The case being thus left open, by the opinion and mandate of this court, and
by the general rules of practice in equity, for further proceedings, with a right
to plaintiffs to file a replication putting the cause at issue, the circuit court might,
in its discretion, allow amendments of the pleadings for the purpose of more
fuhy or clearly presenting the facts at issue between the parties. 'The case is
-quite different in this respect from those in which the whole case, or all but
a subsidiary question of accounting, had been brought to and decided by this
court upon the appeal, as in the cases principally relied upon by the petitioner.
It must be remembered, however, that no question once ccnsidered and decided
by this court can be examined at any stage of the same case.”

The latest deliverance upon this general question appears to be the
case of In re Potts (decided March 15, 1897) 166 U. S. 263, 17 Sup.
Ct. 520. 'This was upon petition for a writ of mandamus to the cir-
cuit court to enter a decree for plaintiffs in a suit for infringement of
letters patent. On the original hearing the circuit court had found
adversely to plaintiffs,—sustaining the defense of want of novelty in
the invention,—and dismissed the bill. 44 Fed. 680. Upon appeal
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to the supreme court the decree entered below was reversed, and the
cause remanded “for further proceedings in conformity with” that
opinion. On receipt of the mandate the circuit court reversed its
former decree, and sent the cause to a master to take an account of
profits. But, before further action was had by the court, defendants
filed a petition for rehearing, for newly-discovered evidence affecting
the novelty of the invention. The circuit court, on notice to plain-
tiffs, heard the application, and, against plaintiffs’ insistence that the
circuit court was without power, under the mandate, so to do, granted
the petition for rehearing. 71 Fed. 574. In his opinion, Judge Sage
relies upon the decision in the S8anford Fork Case, supra, and adds:
“The opinion of the supreme court will, of course, be recognized as the law
of the case; and unless the defendants, upon the matter suggested in their ap-

plication for rehearing, can make a case radically different from that presented
to the supreme court, the rehearing will not avail.” .

Mr. Justice Gray, delivering the opinion of the supreme court on the
application for a writ of mandamus, quotes at length from the San-
ford Fork Case, supra, and then adds:

- “The case now in question comes exactly within the class of cases so referred
to and distinguished [in the Sapdford Fork Case]. It was originally heard in
the circuit court, not merely upon a question of sufficiency of pleading, but
upon the whole merits. That couft, &t a bearing upon pleading and proofs,
involving the question of the novelty of  the alleged invention, and of its in-
fringement - by ' defendants, entered a flnal decree dismissing the bill. Upon
the appeal from that decree both these questions were presented to, and consig-
ered by, this court, and were by it decided in plaintiffs’ favor. Its decision of
those questions in that way was the ground of its opinion, decree, and mandate,
reversing the decree of the circuit court, dismissing the bill, and remanding the
cause to that court for further preoceedings in conformity with the opinion of
tbis court. The decision and decree of this court did not amount, indeed, tech-
nically speaking, to & final judgment, because the matter of accounting still
remained to be disposed of. But they constituted an adjudication by this court
of all questions, whether of law or fact, involved in the conclusion that the let-
ters patent of ‘the plaintiffs were valid, and bad been infringed. Applying the
rules stated at the beginning of this opinion, the questions of novelty and in-
fringement were before this court, and disposed of by its decree, and must there-
fore be deemed to have been finally settled, and could not afterwards be recon-
sidered by the circult ecourt. When the merits of a case have once been decided
by this court on appeal, the circuit court has no authorlty, without express leave
of this court, to grant a new trial, a rehearing, or a review, or to permlt new
defenses on the merits to be introduced by amendment to answer.”

And the court, having declared that “upon the record, as it stands,
a clear case is shown for issuing a writ of mandamus to set aside those
orders,” ete., gave 20 days to defendants, within which to apply to that
court for leave to file a petition for rehearing, and provided that, unless
such petition was so presented, writ of mandamus should issue.

The case at bar was heard on its merits after proofs were all in.
Plaintiffs claimed to have an equitable lien on certain municipal
bonds; such lien arising because of a certain letter or written agree-
ment mgned by decedent, T. E. Brown, on the strength of which plain-
tiffs had sold a large amount of goods: to the party named in such writ-
ing. The defendants had been duly appointed to administer on the .
estate of said decedent, Brown. By the pleadings it appeared that
the honds in question had been, in his lifetime, by décedent, given to
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his wife, the defendant Anna L. Brown, and were at time of his death
her individual property. Thereupon the bill was so amended as to
aver that the bonds referred to were in the possession of said Anna L.
Brown, and to ask for the recognition of an equitable lien on the
bonds in her hands. Bank v. Ayers, 160 U. 8. 660, 16 Sup. Ct. 412,
The circuit court decided that the letter or agreement above referred
to did not give to plaintiffs an equitable lien on said bonds. In affirm-
ing the decree entered below, the circuit court of appeals announced
the same view. Under the pleadings and proofs, as construed in the
light of the opinion rendered in the case by the supreme court, these
decisions were erroneous. 'What questions did the supreme court con-
sider and decide in this case, and to what extent? The appeal brought
before that court the entire case. On page 664, 165 U. S., and page
457, 17 Sup. Ct., Mr. Justice White states: :

“The questions which first require solution are, did the agreement embodied in
the letter create an equitable lien in favor of Walker & Co. upon the bonds of
Brown, pledged to the Union Natlonal Bank? And, if so, were they returned to
Brown under such circumstances as to cause the lien, if any existed, to be op-
erative against the bonds in the hands of Mrs. Brown, and therefore subject
to such lien, if any attached to them, in the hands of Brown?”

In considering the legal principles by which the question of equitable
lien is to be determined, the court say (Id.):

“It is clear that if the express intention of the parties was to create an equita-
ble lien upon the bonds, or the value thereof, or if such intention arises by a
necessary implication from the terms of the agreement construed with refer-
ence to the situation of the parties at the time of the contract, and by the at-
tendant circumstances, such equitable lien will be enforced by a court of equity
against the bonds in the hands of Brown, or against third persons who are vol-
unteers, or who have notice.”

With reference to the “words of the contract, embodied in the
letter,” the court say (page 665, 165 U. 8., and page 457, 17 Sup. Ct.):

“This language certainly designates the bonds, or the value thereof, as a
security for the debt to Walker & Co. It says that the bonds belonging to
Brown shall not be returned to him so long as the debt to Walker is unpaid.”

And on page 666, 165 U. 8., and page 457, 17 Sup. Ct., the court de-
clare:

“Manifestly, the dedication of Brown’s bonds to the particular and special
payment of Walker’s debt * * * left the bonds, as a necessary consequence
of the equitable lien which the contract created, at the risk of the business;
that is to say, if the business did not pay the debt which it owed to Walker &
Co., the bonds, or their value, were submitted to the risk of such nonpayment,
and therefore subject to the equitable lien, if the risk of the business made it
necessary for Walker & Co to exercise the lien which the contract gave that
firm.”

And on page 669, 165 U. 8., and page 459, 17 Sup. Ct.:

“From these considerations we conclude that the contract provided for a lien
upon the bonds, to secure Walker's debt, subordinate to the lien then outstand-
ing, resulting from the existing pledge, and stipulated against a return of the
bonds in the event of the payment of the debt by Loyd & Co., and imposed upon
Brown the obligation not to assert, quoad the debt of Walker & Co., a claim
against the assets of Loyd & Co. for the value in the event the risk of the busi-
ness, the outstanding pledge, prevented the return of the bonds to the pos-
eession of Loyd & Co.”
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In. their. answer, defendants. averred that the debt of Loyd &

Co. to plaintiffs, for whose payment the supreme court find the
letter or agreement executed by Brown gave to Walker & Co. an
equitable . lien on the bonds, had been extinguished by Walker
& Co. having accepted chattel-mortgage security therefor, and aft-
erwards having proceeded with reference thereto, in Washington,
in the manner particularly set out in such answer. As to this con-
tention the supreme court (pages 673, 674, 165 U. 8., and page 460,
17 Sup. Ct)) decide that such contention—
“Is fully. -answered by the statement that there is no proof whatever of any
agreement that the taking of security should extinguish the original claim; and
the proof is also clear that the acts of Walker as to the purchase of the rights
of attaching creditors, and the subsequient dealings with the property, were
upon the express understanding with Brown that these transactions should in
no way impair the rights of Walker & Co. under the contract which we have
considered.”

On page 672, 165 U. §., and page 460, 17 Sup. Ct,, the court say:
“Without going into details as to result of [chattel] mortgages and attach-

ments, it suffices to say that nothing was paid on account of Walker & Co.’s
debt.”

The opinion closes as follows (pages 674, 675, 165 U. 8., and page
461, 17 Sup. Ct.):

“As the Memphis bonds are admittedly in the hands of Mrs. Brown as a gift
from her husband, the enforcement of the lien thereon presents no question
as to the jurisdiction of a court of equity over the estate of 4 decedent. It fol-
lows from the foregoing that the court below erred in refusing to recognize the
claim of the complainants, and to enforce in their favor a lien on the Memphis
bonds in the hands of Mrs. Brown; and for the errors in these particulars the
decree must be reversed, and the case remanded to the trial court for further
proceedings not inconsistent with this opinion.”

What, then, is the duty of this court, under the mandate of the
supreme court, construed. in the light of the opinion on which such
mandate is based? The entire case having gone to the supreme
court, and having been there considered at length on its merits,
what is established by its opinion and decision, and what is re-
ferred or left to this court for its action in the further progress of
the case? That the contract (letter) in question gave to Walker
& Co. an equitable lien on the bonds therein referred to is deter-
mined, and also that Walker & Co. have the right to the enforce-
ment of such lien in the hands of Mrs, Brown, one of the defend-
ants. See the closing portion of the opinion, above quoted. In
arriving at such conclusions the supreme court considered on its
merits the entire case presented by the pleadings and proofs, so
far as the same related to the existence of a debt from Loyd &
Co. to the plaintiffs, and the right of -plaintiffs to an equitable
lien therefor agalnst the bonds in the hands of Mrs. Brown. In-
cluded in this is the amount of such debt, which (page 661, 165
U. 8., and page 456, 17 Sup. Ct) is declared to be “estabhshed by
the proof” as $13,916.39, and (page 674, 1656 U. 8., and page 460, 17
Sup. Ct.) to draw 6 per cent. per annum. As to a claim by plain-
tiffs, asserted in the bill, to recover from the estate of Brown for
$560.14, expenses 1ncurred by plaintiffs, on agreement of Brown
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to repay, in attempting to collect the Loyd & Co. debt, the su-
preme court (Id) “do not determine whether the sum was real-
ly due, and whether, if due, it is enforceable in a court of equity”;
the same not having been pressed on hearing of the appeal. Coun-
sel for plaintiffs expressly state, on hearing of motion for decree
on mandate, that this last-named claim is not pressed here, nor is
the same presented for insertion in the decree. Looking, then, at
the mandate and opinion, the case seems ripe for a decree. The
amendment to the answer now sought to be filed by defendants
in substance avers that in 1886—about three years prior to the
execution by Brown of the letter to Walker & Co. by which the
equitable lien was created—the decedent, Brown, by a formal writ-
ten assignment, transferred the bonds in question to his wife, the
defendant Anna L. Brown, “to have and to hold the same in her
own right and separate estate”; that same were delivered to her
at date of such assignment; that she never authorized her said
husband to pledge said bonds, or either of them, to complainants
or any one else, nor authorized or ratified any such pledge, nor
had any personal knowledge of the transaction in connection with
the letter above referred to, or of the writing of the letter, or of its
contents, until after the institution of this suit, and that said
bonds were not in possession of her said husband when he wrote
said letter, nor had she ever authorized him to take possession or
custody of same, nor did he have custody thereof, with her con-
sent, after transfer thereof to her by said written assignment;
and that the same are not now owned by her. To the interroga-
tories attached to the bill, defendants made answer (see same at-
tached to answer filed herein February 1, 1892), stating “that these
respondents are advised and believe that the said bonds are yet
held and in the possession of Anna L. Brown, who holds them
as her private property.” The supreme court regard the same as
“admittedly in the hands of Mrs. Brown as a gift from her hus-
band.” This court may not now permit to be modified by amend-
ment a fact affirmatively passed upon and determined by that
court, where the right thus to amend has not been reserved to de-
fendants or granted by that court. The same general remark ap-
plies to other portions of the proposed amendment. The supreme
court, at various points in its opinion, finds and regards the bonds,
at the date of the letter from Brown to Walker & Co., as belong-
ing to Brown, and loaned by him to Loyd & Co. Pages 656, 658,
665, 666, 674, 165 U. 8., and pages 456, 457, 459-461, 17 Sup.
Ct. The opinion, in its statement of the facts established by the
proof, as well as its application thereto of the law of the case,
regards and determines the bonds as rightfully in Brown’s pos-
session, and as outstanding in a valid pledge, as well as lawfully
bound by this equitable lien created by his letter to Walker &
Co. If defendants were now permitted to amend as proposed, this
court would necessarily thereby “permit new defenses on the mer-
its to be intreduced by amendment of the answer” after the mer-
its of the case had been once decided by the supreme court on

appeal. This is expressly declared in Re Potts, supra, to be be-
86 F.—24
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yond the authority of this court. Because, as I construe the man-
date, this court has no authorityito allow the amendment proposed,
and therefore has no discretion in the matter, the application to file
the proposed amendment cannot be. entertalned and is therefore
denied, and the clerk will enter an order accordmgly, to which
defendants except.

On presentation of his motion for a decree on the mandate, coun-
sel for plaintiffs stated in open court that ‘plaintiffs do not press
their claim stated in bill, for $560.14, as due for expenses by plam-'
tiffs incirred, under agreement ‘by Brown of repayment, in at-
tempted collection of their debt against Loyd & Co. In my judg-
ment, it is- desirable that this withdrawal be formally made of
record. - This leaves no dlsputed matters of fact for the determina-
tion of this court, and requires but the framing of a decree to car-
ry out the mandate of the court, and to “enforce in [plaintiffs’]
favor a lien on the Memphis bonds in the hands of Mrs. Brown”;
the amount of the debt secured by such lien having been deter-
niined and stated in the opiniow of the supreme court. Counsel
for plaintiffs, after having  formally withdrawn said claim for
$560.14, may prepare a decree accordingly, and submit same to
counsel for defendants. To'all of which defendants duly except.
Should defendants desire to' present an apphcatlon to the supreme
court for a writ of mandamus directing this court to entertain the
application to file the proposed amendment and exercise its dis-
cretion as to such filing, such order will be entered as to protect
the interests of the parties durmg the pendency of such application
before the supreme court. -

»‘ . v<

JONES et al, v. GREAT SOUTHERN FIREPROOF HOTEL CO.
SOSMAN et al v. SAMB, =
(Circuit Court of Appeals, Sixth Circuit. April 5, 1898.)
Nos. 585 and 536.

1. FEDE‘RAL COURTB-—BINDING EFrECT OF STATE DECISIONS.

The decision of the highest court of a state passing upon the validity of a
state statute under the state constitution 1s not binding upon the federal courts
when thereby the validity of a contract, executed before there was a judicial
construction of the statute, between the citizen of the state and the ecitizen
of another state, is affected.

2. CONSTITUTIONAL LAwW—LEGALITY OF LIEN OF SUBCONTRACTOR. )

Rev. St. Ohlo, § 3184, as amended by Act April 13, 1894, giving subcontract-
ors a lien on the building and land for the amount of. their services or ma-
terials, without regard to the amount still unpaid the principal contractor
by the owner, limited only by the original contract price to be paid by the
owner, is;not unconstituticnal, under the Ohio bill of rights, as a restraint
upon the freedom of contracts, 79 Fed. 477, reversed.

Appeal§ froin ‘the Circuit Court of the United States for the Eastern
Division of the Southern District of Ohio,
This is a bill to enforce the statutory lien given to persons who do labor or fur

nish materials for the construction or repair of any house or other building by
section 3184, Rev. St. Ohio, as amended by the act of April 13, 1894, By sec-



