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The judgment is reversed, and the cause remanded, with instruc-
tions to the court below to award a new trial.

MeCORMICK, Circuit Judge (dissenting). I cannot concur with
my brethren in the decision of this case. I do not draw from the testi-
mony the same conclusions that they announce. I think there was
a substantial conflict in the testimony as to the rate of speed of the
incoming train, and as to the distance to the point at which the
train came into plain view, and that these matters are not so well es-
tablished by the proof as requires or permits the court to find as mat-
ter of law that the testimony of the defendant in error to the effect
that he did look, and did not see the train, “is not and cannot be true.”
And, in my judgment, the state of the proof in the case requires that it
should be submitted to the jury. I say nothing about the manner in
which it was submitted to the jury, because this court, as I understand
it, reverses the case on the ground that it should have been withdrawn
from the jury, holding that the proof conclusively shows that want
of care upon the part of the defendant in error, which would bar him
from recovery, without regard to the negligence of the plaintiff in
error. My understanding of the proof is that it shows that the de-
fendant in error had placed his baggage on the outgoing train, upon
which he intended to take passage, and, as that train was stopped for
dinner, he stepped across the way, to some business house, while
his train was waiting, and he was returning to his train at the time he
received the injury. 1 do not understand the force of the suggestion
that he had not been to the depot, nor purchased a ticket, nor notified
any of the officers or agents of the defendant company that he was
even a prospective passenger. He had a ticket. Therefore he did
not need to purchase another., He put his bageage upon the train.
I cannot see what occasion he had to go to the depot, unless it is in-
tended to hold that a man cannot be a passenger on a road until he
notifies some officer or agent of the carrier that he is a passenger,
which I presume the court does not intend to hold. My view being
that the defendant in error was a passenger within the meaning of
the law applicable to the diligence that devolves upon such carriers,
and that there was such a conflict in the testimony with reference to
the speed of the train, and the distance at which it could have been
seen, it was proper to submit the issues to the jury, and let them
weigh the testimony, and pass on the questions of negligence,
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1. MUNICIPAYL CORPORATIONS —STREETS—MAINTENANCE—NEGLIGENCE.

Although a city may lay off a street 80 feet in width, it is not required te
improve and maintain it for travel throughout its entire width, but it has
performed its duty to the public by improving and maintaining such portion
thereof as is sufficient for the reasonable accommodation of the public.
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Where the city had surveyed a street 80 feet in width, but graded and
graveled only 30 feet thereof, which was adequate to the public use, an injury
to a traveler occasioned by his driving off the usually traveled portion, and
falling over the bank of a creek 30 feet from the graveled road, creates no
liability on the part of the city, although the point of the accident may have
touched the outer boundary of the surveyed highway.

8, SamE. : .

Unless the dangerous precipice or pitfall, which occasions the injury to the
traveler, be so near to the usually traveled highway as to endanger his safety
while traveling on the used highway, no liability to the city arises. If he
departs from the used part of the highway, and the. injury results to him
while attempting te regain the highway, by reason of his horse balking and
b}?ckilng into a ditch or falling over a bank, no recovery can be had against
the city.

In Error to the Circuit Court of the United States for the Eastern
District of Missouri.

This was an action at law by George Campbell against the city of
Hannibal, Mo., to recover damages for personal injuries received hy
falling over a bank near the edge of a highway. In the circuit court
verdict and judgment were given for plaintiff, and the defendant has
sued out this writ of error.

George A, Mahan, for plaintiff in error.
D. H. Eby and C. A. Babcock, for defendant in error.

Before SANBORN and THAYER, Circuit Judges, and PHILIPS,
District Judge.

PHILIPS, District Judge. The plaintiff in error is a municipal
corporation organized under a special act of the legislature of the state
of Missouri.,” Through one of its suburbs it opened a street known as
“Grand Avenue.” The street, as surveyed, was .80 feet in width, but
only about 30 feet, lying principally west of the center, was graveled
and used for public accommodation. The graveled portion was in
good condition, and, as the locality through which it ran was sparsely
settled, this portion of the street was amply sufficient for the public
use. There was a small creek running, in its general course, parallel
with the avenue. At a point perhaps a hundred yards south of the
point where the accident in question happened, the avenue crossed
this creek. . From there, running north on the east side of the avenue,
it zigzagged until opposite the house of one Bailey, which stood on
the west side of the street. There was a considerable bend in the
creek, which, thence returning to a point a little to the north, touched
the outer east line of the surveyed avenue. On the occasion in ques-
tion the plaintiff, a young man residing in Quiney, IlL, across the river
from the city of Hannibal, in company with his father, went in a bug-
gy along this avenue from the south, to attend a funeral at the house
of said Bailey. Arriving at a point opposite this house, they turned
out of the traveled gravel road into the bend of the creek, where they
left the horse and buggy in the keeping of a boy while they entered the
house to attend the funeral. Returning to the buggy, they got in, the
father driving, and started in a northwestern course, with the view of
re-entering the traveled road to take position in the funeral procession,
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headed to the south. From the avenue to the bed of the creek there
was an old wagon-road path, where wagons had gone down the creek
bank for the purpose of hauling sand. It bad not been used for a
year or more, and was overgrown with grass. The buggy was driven
up this blind path towards the avenue until (according to the version
given by the plaintiff and his father) the horse’s head or forepart
reached the graveled road, when the driver’s attention was called to
the approach of a coal wagon coming from the south. Instead of at-
tempting to pass on in front of the wagon, he pulled the horse back,
and the horse continued to so back until some one cried out a warning
of danger, whereat the driver struck the horse with the lines, but in-
stead of going forward the horse continued to back, turning its head
around towards the south, locking the buggy on that side, when the
buggy and horse went over the bank, about eight feet high, into the
bed of the creek, whereby the plaintiff received the injury for which
he sued: The right of recovery is based upon the allegation that
the city was negligent in not erecting and maintaining along said
creek a railing, guard, or other barrier to protect persons, teams, and
vehicles from falling into this creek. Other important features of the
evidence will sufficiently appear in the progress of this discussion.

At the conclusion of the evidence on behalf of the plaintiff below,
the defendant below asked for a peremptory instruction to the effect
that the plaintiff could not recover. This request was renewed at the
conclusion of all the evidence, and was refused by the court.

Among other instructions afterwards asked by defendant was the
following:

“The court declares the law in this case that the defendant is not required to
place guards or railings at a dangerous place located thirty or more feet from
the traveled or used portion of Grand avenue; and although the jury may find
from the evidence that there was a _dangerous place at or near the eastern side
of Grand avenue which wasg not protected by guards, and at which place plain-
tiff was injured, yet, if the jury further find that such dangerous place was more
than thirty feet from the traveled part of Grand avenue, they will return a ver-
dict for the defendant.”

This instruction was refused. The jury returned a verdict for the
plaintiff below in the sum of $300, and the city brings the case here
on writ ot error.

It is the settled law of the state of Missouri that a municipality, like
the city of Hannibal, has complete jurisdiction and control over its
streets, and this control carries with it the corresponding obligation
on the part of the city, after it has opened a street to public travel, to
keep and maintain it in a reasonably safe condition for such use.
Blake v. City of St. Louis, 40 Mo, 569; Bowie v. Kansas City. 51
Mo. 454; Smith v. City of St. Joseph, 45 Mo. 449. A neglect of
this duty renders the city liable to damages for injuries received by
persons traveling on the highway, exercising reasonable care, when
unduly exposed to accidents by reason of pitfalls or precipices and the
like, left unguarded near to the highway.

It is equally the well-settled law of Missonri that, notwithstanding a
city may lay out one of its streets 80 feet wide, it is not reguired.
especially in outlying districts like the one in questlon to i improve the
street throughout its surveyed w1dth . It is only required to improve
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and maintain so much thereof as is reasonably suitable and necessary
for the public travel. As said by the court in the case supra:

“There are streets or parts of streets in many cities which are not absolutely
necessary for the convenience of the public, which will be brought into use by
the growth of the city, or there may be streets that have more width than is
necessary for the present use or requirements of travel. All that is required in
such case is that the city see that as the streets are required for use they shall
be placed in a reasonably safe condition for the convenience of travel.”

This rule, as exemplified by Judge Cooley, is predicated of the estab-
lished doctrine that the matter of improving and maintaining given
parts of a surveyed street for public use pertains to the discretion of
the legislative department of the municipal government, and as such
is not reviewable by the courts. Detroit v. Beckman, 34 Mich. 125;
Lansing v. Toolan, 37 Mich. 152.

Without reasonable ground for difference, the evidence being that
the city at the point in question improved this avenue for the width
of 30 feet by grading and graveling it so as to render it commodious
and safe for all necessary public use, the question to be decided is,
was the city guilty of culpable negligence in failing to erect and main-
tain a railing or other guard along the bank of said creek to protect
travelers from passing over this embankment, who saw fit, for their
own convenience, to voluntarily pass outside of the traveled portion
of the highway, and was the accident that befell the plaintiff attribu-
table to the failure to so barricade the creek?

It logically results from the proposition that in maintaining 30 feet
of the street suitable for public convenience the city had in that
respect discharged its obligation to the publie, the case under consid-
eration is to be treated as if the street had been surveyed and estab-
lished originally only 30 feet wide. It is true that the plaintiff’s
testimony was to the effect that his horse, at the time he began the
backward movement, had reached the graveled part of the road, and
that he thought he did not back more than 10 or 15 feet before they
went over the embankment; but the fact remains established by
such a weight of evidence as to admit of no two opinions among honest
men that the graveled part of the road opposite where the accident
occurred lay principally on the west side of the avenue from the creek.
The plaintiff put upon the witness stand the city engineer, who made,
in the presence of several witnesses and confirmed by them, an actual
measurement of the ground. By the map made by him, the creek, a
few feet from where the buggy went over the bank, only touched the
eastern line of the 80-foot surveyed avenue, and that from the center
of the street to this point it was by actual measurement 40 feet.
Even had the traveled portion of the road been in the center c¢ the
avenue, it would have been 25 feet to the outer line of the 80 fvoi
survey. The evidence further showed that where the buggy went
over the bank was 8 or 9 feet southeast of the point where the stake
was placed by the engineer at the outer line of the survey.

The instruction requestéd by the plaintiff in error and refused by
the court predicated the distance between the east line of the traveled
road and the point of accident at 30 feet. Therefore the court refused
to advise the jury that if the alleged dangerous precipice was §0 feet
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from the street, which the city suitably maintained for the publie
travel, it was not under obligation to maintain a railing or other pro-
tection along the bank of the creek to prevent such an accident as be-
fell the plaintiff below. The recognized authorities are agreed that
no negligence is imputable to the defendant city for such failure.

In Brown v. Mayor, ete., 57 Mo. 156, the plaintiff sought to recover
from defendant city because of an injury resulting to his team, which
ran into a hole in that portion of the street outside of the traveled por-
tion of the street. The portion of the street there maintained for public
use was 30 feet in width, and the court held that it was error not to
charge the jury that if the street was safe and in good order, of a suf-
ficlent width to have been safely traveled with ordinary care and
prudence, no damage occasioned by plaintiff’s team getting from under
his control and running away outside of the usually traveled portion
of the street, to the spot where the accident took place, could be re-
covered against the defendant.

In Puffer v. Orange, 122 Mass. 389, it was held that a town is not
bound to erect barriers to prevent travelers from straying from the
highway, although there is a dangerous place near the highway which
they may reach by so straying. So in Murphy v. Gloucester, 105
Mass. 470, it was held that a town is not liable for failure to erect
barriers of any kind to prevent or warn travelers from straying off the
highway and falling into a dock 25 feet distant therefrom, although
the land, as in the case at bar, between the highway and the dock, was
on a level therewith and open. In short, it will be found, on an
examination of the authorities, that unless the dangerous precipice
or pitfall is so near to the usually traveled highway as to expose the
traveler while traveling thereon to an unexpected accident, as at a
sharp turn in the road, or so near to the traveled path that the
stumbling of a footman or veering of a horse might carry the person
or vehicle over the embankment or into the pitfall, no negligence is
imputable to the city for failure to place a railing or guard at such
place. Sparhawk v. Salem, 1 Allen, 30; Alger v. Lowell, 3 Allen,
402; Adams v. Natick, 13 Allen, 429; Daily v. Worcester, 131 Mass.
454,

No liability to damages arises against the city by reason of the
failure to erect barricades to protect a party who voluntarily passes
outside of the known traveled way, or who receives an injury outside
of the traveled path while attempting to come upon the highway by
reason of a fall from an embankment lying outside of the improved
and traveled street. City of Monmouth v. Sullivan, 8 Ill. App. 50;
Goodin v. City of Des Moines, 55 Iowa, 57, 7 N. W. 411,

The case of Barnes v. Chicopee, 138 Mass. 67, in its essential facts
and principles, is quite germane to the case at bar. Where the injury
occurred the highway was 50 feet wide, of common earth, and, as
in this case, was without sidewalks. The traveled part of the road
was clearly marked, with a well-trodden footpath on the southerly line
of the highway. On the south side of the highway as located in its
entire width, and 9} feet therefrom, was the top of the bank of the
Chicopee river, on a level with the road. There was no rail or guard
upon the bank, From the worn track of the uged part of the roud to
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the edge of the bank the distance ‘was:34 feet. - The accident occurred
in the evening after dark. - The plaintiff was traveling in a one-horse
wagon, accompanied by a man and two small children. The hat of
one-of the children blew off; and the horse was stopped while one
of the party went to recover the hat, when the horse began to back,
and despite the efforts of the men went down the bank with plaintiff
and the children, killing the horse and breaking the carmage In that
case, just as here ‘when the horse bégan to back the carriage was not
in the traveled road but was upon the edge thereof, 93 feet from the
bank, and was in the path made: by :foot-passengers, ‘There, as in
this case, the driver did not know that the vehicle was near the bank
until the horse began to back.: The liability of the defendant town
was predicated of negligence in'not maintaining a railing or guard
at'said bank. It was held that the defendant "town was not liable.
The court said that “the test is whether there is: such a risk of a
traveler, using ordinary care, in passing along the street, being thrown
or fallmg into the dangemus place, that a ralhng is requ1s1te to make
the way itself safe and convenient. ~But it is not bound to do so to
prevent travelérs from straying from the highway, although there is
a dangerous' place, at some distance from the highway, which they
may redch by straying.”  And, further, that, in the determination of
the question ds to whether the defect i8 in such close proximity as
to make traveling on the highway. unsafe, “that proximity must be
considered ' with reference ‘to the hlghway as traveled and used for
public travel, rather than as located”; citing several cases sustaining
the nonhablh’cy of the town: where the dangerous place was from
20 to 30 feet from the highway. .

- If the plaintiff’s testimony were: to be accepted as absolutely true,
how is-it possible under the law to render the defendant city answer-
able for his: injuries? - No accident befell him while traveling upon
the known and sufficient public highway. For their own convenience,
he and his father knowingly departed from the traveled road into the
bend of the creek, and even then; but for the backward movement of
the horse, in which from perversity or mismanagement.the horse per-
gisted until it passed outside of the surveyed limit of 80 feet, the
misfortune would not have come to the plaintiff. - Waiving any ques-
tion as to the.accountability of plaintiff for either the perversity of the
horse or the mismanagement of the father in driving, the point where
the horse and buggy went over the embankment was, as matter of
law, where the defendant city was not required to erect and maintain
a barrier to: prevent an accident in no way connected with its estab-
lishment and sfogintenance of a public traveled highway at least 30
féet ‘therefrom. It is only in casés where, by reason of the proximity
to the traveled highway of seme such precipice or dangerous pitfall,
that a person while traveling on the improved and used portion of the
road is exposed to accident, that it becomes a question of fact for the
determination of a.jury as to whether the traveled highway ran so near
to such point of danger as to leave it in doubt among reasonable men
whether it would have been prudent and careful for the city to have
erected-some suitable protection to travelers; -

In any:Hspect ‘of the case, admissible under ‘this evidence, the court
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ghould have given the instruction set out in the foregoing part of this
opinion, to the effect that, if the point where the accident occurred
was 30 feet from the traveled, graveled portion of the highway, the
jury should return a verdict for the defendant. ' The judgment of the
circuit court is therefore reversed, and the cause remanded for further
proceedings in conformity with: this opinion,

e

In re LEUNG.
(Circult Court of Appeals, Second Circuit. April 7, 1898.)

No. 94,

CHINESE EXCLUSION—LABORERS.

A Chinaman, whose chief occupation was that of & laundryman, but who
was an active, voluntary, unpald teacher in a Sunday school, and actively
conversed with his countrymen upon religious subjects, is a laborer, and not
a Christian missionary, within the meaning of the reégistration and deporta-
tlon acts of 1892 and 1893,

Appeal from the Circuit Court of the United States for the Sdﬁth;
ern District of New York.

‘W, C. Beecher, for appellant.
Max J. Kohler, Asst. U. 8. Atty.

Before WALLACE and SHIPMAN, Circuit J udges.

SHIPMAN, Circuit Judge. The legal questions upon this appeal
are the same which have already been considered at this term in
Li Sing’s Case, 86 Fed. 896, except that the relator introduced
two credible witnesses, who were not Chinese, and who testified
to a certain extent in his behalf. In fact, the entire testimony was
introduced by him. Charles H. Leung, the relator, came from China
to the United States about 15 years ago. In July, 1896, he returned
to China, and came back to this country in January, 1897. On May
2, 1896, he received a certificate similar to that of Li Sing’s, and
which stated his business to be that of a missionary. This certifi-
cate was exhibited to the collector of customs at Malone, N. Y., and
was canceled on January 14, 1897. Upon the affidavit of Inspector
Scharf, asserting that Leung was unlawfully within the Uuited
States, and within the Southern district of New York, he was ar-
rested and brought before John A. Siields, Esq., United States com-
missioner. | Upon this examination the relator offered evidence to
show that before he returned to China, and in China, and af.er
his return to the United States, his business was that of a Christian
missionary among his countrymen. The commissioner found that
his occupation, in fact, during his residence in this country, was
that of a laundryman. If a review of the commissioner’s decision
upon this question of fact could properly be had upon a writ of
habeas corpus, we should find that the theory of the relator in
regard to his occupation was not sustained by the testimony. He
was an active, voluntary, unpaid teacher in a Sunday school, and
he actively conversed with his countrymen upon religious subjects;
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but his business and his chief occupation was that of a laundryman,
during his entire residence in this country. The question of a stat-
utory law which is attempted to be raised—that, if a Chinaman is a
missionary, he cannot properly be styled a “laborer”—does not ex-
ist.. The commissioner’s conclusion that he never was, in any
proper sense of the word, a missionary, is fully justified by the tes-
timony which the relator introduced. The order of the circuit
court is affirmed.

... UNITED STATES v. JOHN KELSO CO. .
(District Court, N. D. California. April 11, 1898.)
No. 3,461.

1 CmMmAL LAW——CORPORATIONB-—-EIGHT Hour Law.
. A corporation may be guilty of a crime when the only intention required
is'an inteéntion to do the prohibited act; therefore a corporation may be sub-
'ject to fine for violating the eight-hour law (Act Aug. 1 1892)

2. SAME—FPROCESS.
.. A, court having jurisdiction of a-particular crime, may, when that crime
is committed ¥ a corporation, obtain jurisdiction over it, in the absence of
statutory provision, by any appropriate writ for that purpose.

8. SAME—SUMMONS.

Jurisdiction over a corporation, in a crlminal proceeding : to punish it for
violating the federal eight-hour law, may be obtained, in California, by
serving a summnions upon its president, in the general form prescribed by Pen
Code Oal § 1390.

Samuel hnlght Asst. UL 8, Atty
‘R. Percy nght and Edwin L. Forster, for defendant.

DE HAVEN, District Judge. On October 9, 1897, there was filed
in this court by the United States district attorney for this district,
an information charging the defendant, a corporation, with the viola-
tion of “An act relating to the hmltatlon of the hours of daily service
of laborers and mechanics employed upon the public works of the
United States and of the District of Columbia,” approved August 1,
1892 (2 Supp. ‘Rev. St. p. 62). Upon the ﬁlmg of this mformatlon,
the court, upon ‘motion of the district attorney, directed that a sum-
mons in the general form prescribed by section 1390 of the Penal
Code of this state, be served upon said corporation, and accordingly on
said date a summons was issued, directing the defendant to appear be-
fore the judge of said court in the court room of the United States dis-
trict court for this district on the 21st day of October, 1897, to answer
the charge contained in the information. The summons stated gen-
erally the nature of the charge, and for a more complete statement of
such offense referred to the information on file. On the day named
in said summons for its appearance, the defendant corporation ap-
peared specially by its attorney, and moved to quash the summons, and
to set aside the service thereof, upon grounds hereinafter stated. Up-
on the argument'of this motion, it was claimed in behalf of the defend-
ant: First, that the act of congress above referred to does not apply
to corporations, because the intention is a necessary element of the
crime therein defined, and a corporation as such is incapable of enter-



