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of kin, or successors or assigns, as was the case in some of the causes
cited. In one case it appeared by the application for insurance,
which by the terms of the policy was made part of it, the insured
stated that he desired the money paid in case of his death to his “legal
heirs,” “wife if living,” and, at the end, said that the policy was taken
for his “legal representatives.” The court adds that, “notwithstand-
ing the loose, inaccurate, and apparently contradictory use of the
terms in the application and policy, we are satisfied that the heirs
(including the widow) of the deceased are the beneficiaries of the
policy, and that the words ‘legal representatives, as therein used,
must be construed as meaning heirs or next of kin, and not executors
or administrators.” We not only have nothing in the record to re-
quire the court to depart from the usual construction of the language
used, but the insured himself, in his life, stamped upon the contract
his understanding of its import, by assigning it to Behrends. Clearly,
Behrends, as assignee, had a right of action, and might have recovered
on a valid policy. Herman Karowski, as administrator of Pittel,
could intervene, as he did, to have his rights tested; and, when
judgment was entered against him in cause No. 1,768, it was upon the
same issues, in the same cause, and between the same parties; for, as
such administrator of Edward Pittel, he was the representative of
Caroline H. Pittel, the surviving wife of Edward Pittel, deceased, and
Mary Karowski, the daughter and only child of said Edward Pittel
and Caroline H. Pittel, and wife of Herman D. Karowski. At the
same time, in the same cause of action, and before the same court from
which this appeal was taken, judgment was given against him and
those whom he represented; and the effort here being made to get
another trial of the same matters between the same parties must be
refused. Judgment is therefore affirmed.

McCORMICK, Circuit Judge, being recused in the case, took no
part in its determination.

MORELAND v. BROWN,
(Circuit Court of Appeals, Ninth Circuit, February 14, 1898.)
No. 390.

1. BANRS AND BANKING—SPECIAL DEPOSIT,
A debtor deposited in a bank in New York the amount due from him to
a creditor in Helena, Mont. The bank in New York telegraphed the Bank
of Helena to pay the debt, and charge to it. The Bank of Helena refused
to pay in any way but by exchange on New York, which the creditor refused
to accept, and also refused to permit the amount to be placed to his credit.
The creditor then accepted a draft on the New York bank, to be a payment
if honored. The Bank of Helena suspended, and the draft was not paid.
Held, that the refusal of the creditor to accept the draft in payment, or to
permit the amount to be placed to his credit, made it a special deposit sub-
ject to the law governing such deposits.
2. SAME—PLEADING.
Where the complaint sets forth facts sufficient to make a special deposit,
a demurrer will not be sustained because it does not appear from the com-
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plaint that there was.continuously in the bank, frqm the.time of the special
,deposit to, the day the bank falled, & sum of money equal to the amount of
the deposlt. '

Appeal from the Circuit Court of the United States for the Distriet
of Montana,

T'his actlon was originally brought by the plaintiff, Isaac S. Moreland in the
district court of the First judicial district of the state of Montana, against the
receiver of the First National Bank of Helena, and by the latter removed to
the circuit court of the United States:for the district of Montana. The object
of the action is to establish a lien upon certain collateral securities in the hands
of the receiver, to the amount of $2,635, with Interest from August 31, 1896,
and to obtain a decree that the receiver be required to pay that sum lnto court,
with' costs, for the use of the plaintiff. The amended bill of complaint alleges,
in substance, that the plaintiff had due him, on August 31, 1896, the sum of
$2,635, from one Thomas Anderson, then in New York City. By agreement
between the plaintiff and Anderson, the latter, on that day, deposited the
amount named in the First National Bank of New York City, to be by it
transmitted and paid to the plaintiff. The First National Bank of New York
forthwith telegraphed to the First National Bank of Helena, Mont., to pay the
sum of $2,635 to the plaintiff, and charge the same to the First National Bank
of New York. The plaintiff, being advised of this direction to the First Na-
tional Bank of Helena, called at that.bank, and demanded payment of the
said sum, but the bank refused to give the plalntiﬂ:‘ anything in payment of the
sum except exchange drawn by it upon the said First Naticnal Bank of New
York, which the plaintiff refused to aceept.  The bank then requested the plain-
tiff that he permit the said sum to be placed .to the credit of his account with
the sald First Natlonal Bank of Helena, with which request the plaintiff also
refused to comply. - After further protracted negotiations, in which the plaintiff
demanded the immedidte payment of the sum Iin cash, the bank peremptorily
declined to give the plaintiff anything except exchange on New York. Finally,
the plaintiff accepted:of the First National Bank of Helena a draft drawn by
it on the First National Bank of New York, with the express reservation on his
part, at the time declared to the said bank that he should consider it a pay-
ment only in case the draft was honered. The First National Bank of Helena
suspended on the 3d day of September, 1896, and on the 15th day of October,
1896, E. D. Edgerton was appointed the receiver of the bank by the comptroller
of the currency. The draft which the plaintlff received from the Helena bank
was transmitted to the New York bank, and payment of it refused, for the rea-
son, as the fact then was, that the Helena bank had suspended, and closed its
doors, prior to the presentation of the draft for payment to the New York bank.
When Thomas Anderson made the payment of $2,635 to the First National Bank
of New York, to be transmitted to the plaintiff, the said bank placed the amount
to the credit of the account of the First National Bank of Helena, making the
entry on ‘its books as on account of plaintiff. When the Helena bank sus-
pended, on September 3, 1896, it had to its credit about $11,000 on the books
of the New York bank, and it was at the same time obligated to the New York
bank in the sum of about $15,000, to secure the payment of which the New
York bank held collateral security consistmg of bills payable and other evidences
of indebtednes§ due the Helena bank amounting to the face value of upward of
$100,000. The receiver of the Helena bank, acting under advice and permission
of the comptroller of the currency, proceeded to redeem this collateral security
in the New York bank, and for this purpose paid to that bank the sum of $4,000,
being the differenceé between the debit and credit account of the Helena bank
with the New York bank. In this credit account was this sum of $2,635 paid
to the New York bank by Anderson on account of the plaintiff. . When the New
York bank surrendered the collateral to the receiver of the Helena bank, the
New York bank supposed that the Helena bank had paid plaintiff the amount
of his draft, and that the latter bank was entitled to credit for that amount in
accordance With the credit in the books of the New York bank. The defendant
is. the suecessor of Edgerton as the duly-appointed receiver of the bank., To this
complaint the defendant demurred on the ground that by. the complainant’s own
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showing he was not entitled to the rellef prayed for in the amended bill against
the defendant. The demurrer was sustained, and the bill dismissed.

Richard R. Purcell and Thomas J. Walsh, for appellant,
Wm. Wallace, for appellee.

Before GILBERT, ROSS, and MORROW, Circuit Judges.

MORROW, Circuit Judge, after stating the case as above, delivered
the following opinion:

In determmmg the sufficiency of the bill of complaint, the impor-
tant question is whether the order of the New York bank to the
Helena bank to pay the plaintiff the sum of $2,635 was in the nature
of a special deposit for that purpose. When the plaintiff called on
the Helena bank for the money transmitted to it by the New York
bank for his account, the officers of the Helena bank admitted, in ef-
fect, that the bank had that particular deposit for him, but refused
to pay it, except by giving exchange on the New York bank, or by
placing the amount to his credit in the Helena bank. The refusal
of the plaintiff to accept either proposition as a payment of the order
telegraphed by the New York bank fixed the character of the deposit
in the Helena bank as a special deposit for the plaintiff, and subject
to the law governing such deposits. The relation of debtor and cred-
itor was not established. It was precisely the relation which the
plaintiff refused to accept. The Helena bank was unquestionably
the agent of the New York bank to pay the plaintiff a specified sum
of money, but when the Helena bank refused to make the payment
as directed by the New York bank, and undertook to deal with the
plaintiff on its own account, it admitted that it had in its possession
the specific sum, and the bank and its receiver are estopped from
denying that such was the fact. In Marine Bank v. Fulton Bank, 2
Wall. 252, 256, the supreme court determined the character of a de-
posit that would create the relation of debtor and creditor, and at the
same time clearly distinguish it from a transaction involving the trust
feature of a special deposit. The Fulton Bank of New York sent two
notes for collection to the Marine Bank of Chicago. The two notes
were collected by the Marine Bank, and the proceeds placed to the
credit of the New York bank. There being some trouble at that time
about the currency, the Fulton Bank requested the Marine Bank to
hold the avails of the collection, subject to order, and advise amount
credited. Afterwards the Marine Bank sought to pay in the currency
which it had received on the collection, then largely depreciated, but
its claim in this respect was denied; Mr. Justice Miller, speaklng for
the court, saying:

“The truth undoubtedly is * * * that both parties understood that when
the money was collected plaintiff was to have credit with the defendant for the
amount of the collection, and that defendant would use the money in his business.
Thus the defendant was guilty of no wrong in using the money, because it had
become its own., It was used by the bank in the same manner that it used the
money deposited with it that day by city custcmers; and the relation between
the two banks was the same as that between the Chicago bank and its city
depositors. It would be a waste of argument to attempt to prove that this was

a debtor and creditor relation. All deposits made with bankers may be divided
into two classes, namely, those in which the bank becomes bailee, of. the de-
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poSitor, ‘the title to the thing deposited remaining with the Jatter; and that other
kind of deposit of money peculiar to banking business, in which the depositor,
for his own convemence, parts with the title to his money, and loans it to the
banker, and the latter, in consideration of the loan of the money and the right
to use it for his own profit, agrees to refund the same amount, or any part
thereof, on demand. The case before us is not of the former class, It must
- be of the latter.”

In the present case the plaintiff, as we have seen, not only did not
authorize the Helena bank to give him credit on its books for the
amount of the draft, but positively refused to accept such a credit.
He declined to part with the title to his money, and refused to loan it
.to the bank for any purpose. It was a special deposit made by the
New York bank in the execution of an express trust in which the
title to the money was in the plaintiff,

In Farley v. Turner, 26 Law J. Ch. 710, the customer of a bank,
having a sum of £924 standing on his account, paid in a further sum
of £707, with a written direction that £500 of that sum should be
forwarded to another bank to meet a bill to become due. The £500
was sent as directed, but befoere the bill became due the latter bank
ceased to carry on business. It was held that the £500 was specific-
ally appropriated, and belonged to the customer of the bank receiving
the deposit, and not to the general creditors of the suspended bank.
As the bill had not become due when the bank failed, the title to
the money remained in the original depositor. In the present case
the title had been transferred to the payee before the bank closed.

It is objected, however, to the claim of a special deposit, that it does
not appear from the complaint that there was in the bank from Au-
gust 30th to September 4th, continuously, & sum of money equal to
or greater than $2,635, the amount in question.. This objection is
based upon observations to be found in decisions of the court that it
is not important that the special deposit claimed to have been made
in the suspended bank should bear some mark by which it might be
identified, It will be sufficient, the courts say, to trace it to the bank
vaults, and find a sum equal to it, and, presumably, representing it,
continually remaining therein until the bank passes into the hands
of the receiver. If that-amount of money was not, in fact, in the
vaults of the Helena bank between the dates named, it might, per-
haps, be set up by way of defense; but it is not material to be con-
sidered at this time in determining the sufficiency of the complaint.
In our opinion, the facts set forth in the complaint are sufficient to
entitle the plaintiff to maintain his action against the receiver of the
bank for the amount claimed as a special deposit.

It is further contended, on the part of the plaintiff that when the
New York bank sent its telegraphic order to the Helena bank to pay
plaintiff the sum of $2,635, and credited the latter bank with the
amount as having been paid, the New York bank held collateral securi-
ties belonging to the Helena bank out of which it was able to make
that credit good; and, the receiver of the Helena bank, having used that
credit in the settlement of the balance due the New York bank, and
in securing possession of the securities, the plaintiff has become sub-
rogated to the rights of the New York bank in such collateral, and
is now entitled to pursue those securities, or their proceeds, in the
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hands of the receiver. This question involves the relation of the New
York bank to the Helena bank, and the nature of the agreement under
which the collaterals were held by the New York bank. The com-
plaint does not make these matters clear, and is, therefore, not suffi-
cient to establish a lien on such securities. For the reasons above
given, the decree of the circuit court must be reversed, and the case re-
manded to the circuit court for further proceedings in accordance
with this opinion.

BROWN v. INGALLS TP.,, KAN.
(Circuit Court of Appeals, Eighth Circuit. March 21, 1898.)
No. 1,014,

1. MunicipAL BoNDs—EsTOPPEL BY RECITALS.

‘Where municipal corporations have lawful authority to issue bonds upon
the adoption of certain preliminary proceedings, and the adoption of those
proceedings is certified on the face of the bonds by the officers to whom the
law Intrusts the power, and upon whom it imposes the duty, to ascertain,
determine, and certify this fact, before or at the time of issuing the bonds,
such a certificate estops the municipality, as against a bona fide purchaser
of the bonds, from proving its falsity to defeat them.

2. SaAME—ELECTION.

‘Where a law authorizing a township board to issue refunding bonds pro-
vides that the compromise shall not be valid ‘“unless assented to by the legal
voters of such township at an election,” it is the fact of the assent of the
voters, and not the certificate of that fact or the canvass of the vote, which
confers the right to issue the bonds.

8. BAME—CANvassiNg VOTE.

Where an election was held under Laws Kan, 1879, ¢. 50, §§ 1-3, author-
izing townships to refund their indebtedpess, with the assent of the voters
of the township, and imposing upon the township officers the duty of calling
and holding the election and the duty of issuing the bonds, it is the duty
of the township board to canvass the returns and declare the resuit, and
the act of 1875 (Gen. St. Kan. 1889, pars. 442, 7064, 7071, 7072), requiring
the board of county commissioners to canvass the returns and declare the
result of an electicn, does not apply to an election held under the act of 1879.

In Error to the Circuit Court of the United States for the District
of Kansas.

A. A. Godard (D. M. Valentine, on brief), for plaintiff in error.
E. A. Madison (M. W. Sutton, on brief), for defendant in error.

Before SANBORN and THAYER, Circuit Judges, and PHILIPS,
District Judge.

SANBORN, Cireunit Judge. On February 25, 1890, the township
of Ingalls, in the state of Kansas, issued its negotiable bonds with cou-
pons attached. Each of these bonds contained these representations:

‘“This bond is one of a series of fifteen bonds, of one thousand dollars each,
and issued by virtue of and in accordance with the provisions of sections one,
two, and three of chapter fifty of the Laws of 1879, being an act of the legis-
lature of the state of Kansas entitled ‘An act to enable counties, municipal
corporations, the boards of education of any city and school districts to refund
their indebtedness,” which said act took effect March 10, 1879; and it is hereby
certified and recited that all acts, conditions, and things reqguired to be done,



