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depositions and of witnesses examined on the trial in open court, show-
ing the same matters." It does not appear that concerning those mat-
ters inconsistent or conflicting evidence was offered.
In respect to the other specification it is enough to refer to the well-

settled rule that in a case at law, submitted to the court for trial with-
out a jury, when judgment is given upon a general finding, the review
on a writ of error can extend only to the rulings of the court during
the progress of the trial, and that the overruling of a motion for a new
trial, whether the verdict be general or special, is ordinarily a matter
of discretion, which cannot be reviewed. The judgment below is
affirmed.

CHICAGO G. W. RY. CO. v. HEALY.
(Circuit Court of Appeals, Eighth CIrcuit. March 21, 1898.)

No. 891.
1. TRIAL-INSTRUCTION.

'Vhere, at the conclusion of the plaintiff's testimony, the court overruled a
motion to direct a verdict in favor of the defendant, to which the defendant
excepted, but did not stand upon the exception, and proceeded to Introduce
evidence, the defendant thereby waived the exception.
SAME.
Where. at the close of all the evidence, a motion is made to instruct the
jury to return a verdict in favor of the defendant, In deciding the motion the
court assumes that all the evidence in the case is true, and that the wit-
nesses are all credible.

8. SAME.
Where the facts are not controverted, and where the Inference to be drawn

from them is certain, necessary, and undisputed, or where there is no evi-
dence tending to establish a necessary element in the case, the trial court
may direct what verdict should be given; but when it is a matter of judg-
ment and discretion, of sound inference, and what deduction is to be drawn
from even undisputed facts, the law commits It to the decision of the jury,
under instructions from the court.

4. SAME-OMISSION FROM INSTRUCTIONS.
vVbere the instruction is correct as far as It goes, and the only contention

Is that it did not go far enough, such contention cannot be taken advantage
of on error, unless the attention of the trial court was called to the omission,
and request made for more explicit instructions.

Go MASTER AND SERVANT-DEFECTIVE RAILWAY BRIDGE-DUTY OF INSPECTION.
A railroad company owes to its train employes the duty of making reason-

ably frequent and reasonably thorough inspections of the condition of the
timbers in a bridge, and is bound to apply such tests as are ordinary and
usual in that business to ascertain any defects which exist therein.

In Error to the Circuit Court of the United States for the Southern
District of Iowa.
A. B. Cummins, for plaintiff in error.
S. P. Huston (J. P. Flick, on brief), for defendant in error.
Before BREWER, Circuit Justice, SANBORN, Circuit Judge, and

RINER, District Judge.

RINER, District Judge. This is an action brought by Nellie
Healy, as administratrix of the estate of John J. Healy, deceased,
against the Chicago Great Western Railway Company, to recover
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damagesifor the deatlhlfsaid John J. Healy, which she alleges was
caused by the negligence of the railway company. The case was
commenced in the state court, and removed by the plaintiff in error
to the circuit court for the Southern district of Iowa. In her peti-
tion the plaintiff, in substance, alleged that she was the duly ap-
pointed, qualified, and acting administratrix of the estate of the
said John J. Healy, deceased; that the defendant, at the time of the
injury complained of, was a corporation duly incorporated and or-
ganized under and by virtue of the laws of the state of Illinois, as
a railroad company, and was operating a line of railway from the
city of Des Moines, in the state of Iowa, to the city of St. Joseph,
in the state of Missouri; that in the state of Iowa, on the line of
defendant's road, and forming a part of the road, there was a long
and high bridge, spanning a water course; that this bridge was
negligently and by the and by
the defendant in that condition negligently and carelessly main-
tained; that on the 6th day of August, 1894, and long prior thereto,
the defendant, its agents and servants, had negligently permitted
the material composing a part of the bridge to become .and remain
rotten, unsound, and out of repair; that the bridge was unsafe and
dangerous for trains to passover. It was further.aIlegedthat John
J. Healy was in the emplQY.of the defe:p.dl:lnt company as a freight
conductor; that on the 6th.of August, '1894, he was engaged in
running a freight train for the. defendant between the city of St.
Joseph, Mo., and the city of Des Moines, Iowa; that while his train
was passing over the bridge in the petition, although he
was exercising due care caution on his part, it gave;way, wreck-
ing the train, and injuring Healy to such an extent that he died as
a result of his injuries. The answer admitted that the defendant
wllsa corporation organized underthe laws of the state of Illinois,
and was at the time a:Ileged in the. and at the time the
answer was filed, engaged in operating a line of railway in the state
of Illinois, and through the state of Iowa, and from the city of
Des Moines, in the state of Iowa, to the city of St. Joseph, in the state
of Missouri; that at the time alleged in the petition John J. Healy,
deceased, was in the employ of the defendant as a freight conductor,
and engaged in running a freight train over its road between the
cities of Des Moines and St. Joseph; and that at or about the time
alleged in the petition said John J. Healy met with an accident
which caused his death,-concluding as follows: "The defendant
denies each and every other allegation in said petition contained."
There was a trial; verdict and judgment for the plaintiff in the sum of
$6,000.
At the trial it was admitted that the plaintiff belo'Wwas the ad-

ministratrix of the estate of John J. Healy, deceased, that she was a
citizen of the state of, Iowa,a'rid that the defendant was a corpora-
tion organized under the laws of the state of Illinois.. ' The follow-
ing fMts were establishedby the .e,vidence: At the time men-
tioned in the pleadiIigsthe plaintiff'in erf'or owned: ahd operated a
line Of railroad between the city dfnes Moines, in the state of Iowa,
and the city of'St-Joseph, in the state ofMissouri. On the line of,
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and foeming a part of, the railroad, between the places just men·
tioned, and within the state of Iowa, there was a wooden bridge,
known as a "pile bridge," estimated by some of the witnesses to
be about 252 feet long, crossing a deep ravine. In the construction
of this bridge, rows of piling, 15 feet apart, were driven into the
ground across the course of the road. Upon these pilings, caps
were placed; upon these stringers running lengthwise of the
bridge were laid j and upon these stringers the cross-ties and rails
were placed. The bridge was first constructed in 1887, and, as
originally constructed, the pilings, caps, stringers, and sway \)races
were of white pine lumber. In 1893, about a year before this acci·
dent, the bridge was reconstructed in part by putting in oak pilings,
new caps, and new sway braces, using the old stringers. On the
6th of August, 1894, John J. Healy, the husband of the defendant in
error:, was in the service of the plaintiff in_ error as a freight con-
ductor in charge of a train consisting of an engine, tender, 14 loaded
freight cars, and a caboose, going north. That his run was from
81. Joseph, Mo., to Des Moines, Iowa. That when his train was
upon the bridge in question the bridge fell, injuring Healy to such
an extent that he died within an hour from the time of the accident.
The track, for a distan,ce of about three-quarters of a mile south
of the bridge, was straight, with a slight down grade towards the
bridge. The steam was shut off by the engineer. some distance be·
fore reaching the bridge, and the train was running by its own grav-
ity, without jar perceptible to the train crew, until it was on the
bridge, when there Was a sudden jerk felt, and the bridge, with the
exception of 40 or 50 feet of the north end, fell. In addition to the
foregoing facts, which were not disputed, the plaintiff offered testi-
mony tending to prove that the stringers of the bridge, where they
rested on the caps, were badly rotted; that the ends of some were
entirely rotted off, other largely so, and all more or less decayed
and unsound. The testimony on behalf of the defendant tended to
prove that there was a general inspection of this bridge by the su-
perintendent of bridges in June, 1894, about two months prior to
the accident, and that it was seen by the division bridge foremm
frequently between the time it was rebuilt, in 1893, and the date
of the accident; that the stringers at the date of the accident were
not decayed. It also offered testimony tending to show that one
of the cars in Healy's train had become derailed about 45 feet from
the south end of the bridge j that the trucks of that car, falling upon
the ties with the force given them by the moving train, tore up and
destroyed the bridge.
Three assignments of error are insisted upon by the plaintiff in

error as grounds for reversing the judgment:
First. "The court erred in overruling the defendant's motion, made at the

close of the testimony offered by the plaintiff in chief, to instruct the jury to
return a verdict for the defendant." Second. "The court erred in refusing to give
to the jury at the close of the testimony the instruction asked by the defendant,
directing the jury to return a verdict for the defendant; said instruction being as
follows: 'You are Instructed to return a verdict for the defendant:" Third.
"The court erred in that part of its instructions to the jury relating to the measure
or damages, in thi$; That there was no rule 01' criterion stated in said Instruc-



248 86 FEDERAL. REPORTER.

tJonswhereby the jury could be guided In Its dellberatlons upon that subject.
The court Blrected the jury that the amount to be recovered· was compensation
for thelOBllsuffered by the estate of the deceased, but It did not give any In-
struction that wouid guide the jury in determining how to measure or compute
sucll

In· reference to the first assignment of error, but little need be
said. Upon the conclusion of the plaintiff's testimony, the defendant
moved the court to direct a verdict in its favC'r. This motion was
overruled by the court, and the defendant excepted. It did not, how-
ever, stand upon its exception, but proceeded to introduce testimony
in its own behalf. It thereby waived the exception. Bogk v. Gas·
sert,149 U. S. 17, 13 Sup. Ot. 738; Railway Co. v. Daniels, 152 U. S.
684, 14 Sup. Ct. 756; Railway Co. v. Hawthorne, 144 U. S. 202, 12
Sup. Ct. 591.
It is also insisted that the court erred in refusing to instruct the

jury to return a verdict for the defendant at the close of all of the evi·
dence in the case. A motion of this character is in the nature of a de-
murrer to the evidence. "It answers the same purpose, and should
be tested by the same rules. A demurrer to the evidence admits, not
only the facts therein stated,bnt also every conclusion which a jury
might fairly or reasonably infer therefrom." Schuchardt v. Allens,
1 Wall. 359, 370. In deciding this motion the circuit court had to
assume that all of the evidence in the case was true, and that the wit·
nesses were all credible; for if there were any questions in the case
relating to the credibility of witnesses, or if what the evidence proved
depended upon the credibility of witnesses, or upon the proper
duction to be drawn from the evidence, they were questions, not for
the but for the jury, under the direction of the court. In the case
of Hickman v. Jones, 9Wall. 197, an action for malicious prosecution,
in which the court peremptorily instructed the jury to acquit two of
defendants, the SIlpreme court, in holding this instruction to have been
erroneous under the circumstances, said:
"There was some evidence against most of them. Whether It was sufficient

to warrant a verdict of guilty was a question for the jury, under the Instruction
of the court. Tlie learned judge mingled the duty of the court and jury, leaving
to the jury no discretion but to obey the direction of the court. Where there
is no evidence, or such a defect in it that the law will not permit a verdict for
the plaintiff to be given, such an InstrUction may be properly demanded, and
it is the duty of the court to give it. To refuse Is error. In this case the
evidence was received without objection, and was before the jury. It tended
to maintain on the part of the plaintiff the issue which they were to try.
'Vhether weak or strong, It was their right to pass upon it. It was not proper
for the court to wrest this part of the case, more than any other, from the exer-
cJse of theJr judgment. The instruction given overlooked the line which sepal'''
ates two separate spheres of duty. Though correlative,. they' are distinct, and
it Is Important to the right administration of justice that they should be kept
so. It is as much wJthin the province of the jury to decide questions of fact,
as of the court to decide questions of law. The jury should take the law as
lald down by the court, and give Jt full effect. But in Its application to the facts.
and the facts themselves, It Is for them to determine. These are the checks and
balances which give to the trial by jury its value. Experience has proved their
Importance. They Ilre Indlspensable to the harmony and proper efficacy ot the
system. Such 1s the law. We thJnk the exception to this instl'uctIon WaB well
takeJJ,"
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In the case of Railroad Co. v. Woodson, 134 U. S. 614, 10 Sup. Ct.
628, it is said:
"It is the settled law of this court that when the evidence given at the trial,

with all inferences that the jury could justifiably draw from it, is insufficient
to support a verdict for the plaintiff, so that such a verdict, if returned, must
be set aside, the court is not bound to submit the case to the jury, but may direct
a verdict for the defendant. * * * While, on the other hand, the case should
be left to the jury unless the conclusion follows, as matter of law, that no re-
co"Very can be had upon any view which can be properly taken of the facts the
evidence tends to establish."
In the case of Railroad Co. v. Powers, 149 U. S. 43, 13 Sup. Ct. 748,

where the error assigned was the refusal of the court to instruct the
jury as requested by the defendant,-in substance, that the deceased
was guilty of such contributory negligence as to prevent recovery,-
Mr. Justice Brewer, in delivering the opinion of the court, said:
"It is well settled that, where there is uncertainty as to the existence of either

negligence or contributory negligence, the question is not one of law, but of fact,
and to be settled by a jury; and this whether the uncertainty arises from a
conflict in the testimony, or because, the facts being undisputed, fair-minded
men will honestly draw different conclusions from them."
Where the facts are not controverted, and where the inference to be

drawn from them is certain, necessary, and undisputed, or where there
is no evidence tending to establish a necessary element in the case,
the trial court may peremptorily direct what veI.'dict should be given;
but where, in any case, it is a matter of judgment and discretion, of
sound inference, what is the deduction to be drawn from even undis-
puted facts, where different men, equally sensible and equally impar.
tial, would make different inference.s, the law commits such a case to
the decision of the jury, under instructions from the court. Railroad
Co. v. Stout, 17 Wall. 657; Dunlap v. Railroad Co., 130 U. S. 649, 9
Sup. Ct. 647; Insurance Co. v. Ward, 140 U. S. 76, 11 Sup. c.t. 720;
Railway Co. v.Ives, 144 U. S. 408, 12 Sup. Ct. 679; Gardner v. Rail-
road Co., 150 U. S. 349, 14 Sup. Ct. 140.
The motion in this case, in our judgment, was properly overruled.

It was clearly the duty of the railroad company to see to it that this
bridge was kept in good repair and in a safe condition; and this duty
could not be delegated so as to exonerate the company from liability
to its servants for injuries resulting from the omission to perform it,
or through its negligent performance. While the duty of the com-
pany did not go to the extent of a guaranty of safety, it did require
that reasonable precautions be taken to seclIre safety. It was bound
to make reasonabl,r frequent and reasonably thorough inspection of
the condition of the timbers which were used in the construction of the
bridge. In making such inspection, it was its duty to apply such tests
as were ordinar,r and usual in that business for the purpose of devel-
oping any defect which existed in the timbers. If the timbers had
become decayed so that the bridge was thereby rendered unsafe, and
reasonable inspection would have disclosed that fact, the company
was bound to make such inspection. A failure to do so would be
negligence, for which it would be responsible to any employe injured
in consequence thereof. Railway Co. v. Conroy, 68 Ill. 560; O'Don
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CO.,"'59Pa.St; 239; rule is perfectly well set-
tled that an employe has the right to rely upon the presumption that
the company has andmaintaiped its railroad in an ordi-
narily safe manner. Snow v. Railroad Co., 8 Allen, 441; Seaver v.
Railroad 00., 14 Gray, 466; Gibson v. Railroad Co., 46 Mo. 163. The
testimony as· to the condition of a part of the bridge timbers was
squarely conflict'ing. The testimony of f).ve witnesses who testified
in the case tended to show that the stringers were more or less de·
cayed where they rested upon thl: caps, and that some of them were
in fact badly rotted, while the other witnesses who testi-
fied in the case tended to show that the stJ,'ingers were sound. As to
the matter pf Jnspection, Mr. Banks, the superintendent of bridges,
testified that the proper method of making an inspection of a bridge
consisted in digging around the base of the piles, and sounding them
with a pick, and looking over the stringers, and sounding them with
a bar, or boring into them with an auger, but did not testify that such
tests were applied in the case of this bridge, while the testimony of
Mr. McClain, division bridge foreman, tended to show that, in making
the inspections which were made of this bridge prior to the accident,
they did not bore into the timbers with an auger, for the purpose
of ascertaining their condition, but that the examination consisted in
looking over the bridge. He testified that they could tell, from such
examination as was made, whether the sfringers were in good condi-
tion. In view of the conflicting character of the testimony in relation
to the condition of the timbers, and the uncertainty as to whether
reasonably careful and thorough inspection had been niade in the case
of this bridge, the question whether the railway company was negli-
gent in the matter of inspection the bridge in repair was
clearly a question to be detertnined by the jury. So long as the laws
provid'e for a jury trial of issues of fact,. the right should be guarded
and preserved, to all parties, where there are controverted facts perti-
nent to the issues. To apply, the doctrine contended for by the plain-
tiff in error would be to disregard the well-settled rules announced in
the cases above cited.
The third assignment relates to the· court's instruction as to the

measure of damages. That the instruction was correct as far as it
went is not questioned. The contention is that it did not gafar enough
to furnish any rule or criterion whereby the jury could be guided in
its deliberations upon that subject. No request for additional instruc-
tions was by the defendant oelow. The attention of the trial
court was in 110 way called to the fact that it had omitted anything
from the instructions iIi relation to the proper method of estimating
the damages. The rule is perfectly" well settled that, where there is
no request for an instruction, it is not error for the court to omit it.
If the plaintiff in error thought that the instl'uction was either in·
definite, or not sufficiently comprehensive,it ,should have asked that
further and llloreexplicit instructions be givern. Having failed to do
so, the judgment should not be reversed unless it appears from the
record that the jury were misled or wrongly directed. .The instruc-
tions given by the court at the trialare entitled to a reasonable inter·
pretation, and, where the proposition stated is not erroneous, the in·
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structton.s, as a general rule, are not to be regarded as incorrect on
account of omissions or deficiences to which the attention of the court
was not called by a request for more explicit instructions. Armstrong
v. Toler, 11 Wheat. 258; EXJPress Co. v. Kountze, 8 Wall. 342; Shutte
v. Thompson, 15 Wall. 151. We cannot say that the jury were either
misled or wrongly directed by the instruction here complained of.
This assignment of error therefore affords no ground for reversing the
judgment. Finding no error in the record, the judgment of the circuit
court will be affirmed.

NORTHERN PAC. R. CO. v. MONTGOMERY.
(Circuit Court of Appeals, NInth Circuit. February 7, 1898.)

No. 369.

L LIMITATION Oll' ACTIONS-BREACH OF WARRANTY.
Eviction, eIther actual or constructive, Is essential to a right of action for

damages for the breach of the covenant of warranty of title, and the statute
of limitations begins to run only from the date of such evIction.

J. SAME-PURCHASE OF RAILROAD LANDS.
Lands selected by a land-grant railroad company, and which had prevl.

ously been reserved by the secretary of the interior for Its benefit, were sold
by the company, both parties supposIng It had good tItle. It subsequently
appeared that the lands were not Included In the grant, and an act of con-
gress was passed asserting title In the government. Held, that the statute
of limitations against an action for breach of warranty of tItle began to
run, not from the date of the deed, but from the date of the act of congress.

:& DAMAGES-BREACH OF WARRANTY.
CertaIn railroad bonds stated on theIr face that they were at all times

receivable with accrued Interest, at par, In payment for lands of the com-
pany at their market prIce. A contractor receIved such bonds at par, In
payment for work done for the company, and used them In the purchase of
lands from the company. In an action for breach of warranty, held, that
the measure of damages was the face value of the bonds, with interest, and
not the market value at the tIme they were used In the purchase of the la.nd•

.... SAME-INTEREST.
In an action for breach of warranty of title, where the purchaser was never

In actual possession of the lands, and never derived any rents or profits or
other benefits therefrom, he Is entItled to Interest from the date of his pay-
ment.

In Error to the Circuit Court of the United States for the Dis-
trict of Oregon.
D. T. Crowley, B. S. Grosscup, C. W. Bunn, and Carey & Mays, for

plaintiff in error.
Mitchell, Tanner & Mitchell, Stott, Boise & Stott, and Dolph,

Nixon & Dolph, for defendant in error.
Before GILBERT, ROSS, and MORROW, Circuit Judges.

ROSS, Circuit Judge. This was a suit for the recovery of dam-
.ages for the breach of a warranty of title contained in a deed exe·
cuted by the plaintiff in error to the defendant in error, for certain
lands situated in the then (now state) of Washington.
At the. time of the execution of the deed, whiCh was April 10, 1876,
was supposed. by both parties thereto that the lands were cov-

.ered 1Iy the grant made to the Northern Pacifio Railroad Company


