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joining in the execution of the deed of trust, were inspired by the
attaché of some real-estate office, who in such matters generally
has more caution than knowledge of the law. The contention of
plaintiff’s counsel that the recitations in the petition of Isaac Drake
McDowell to the circuit court of St. Louis county for the appoint-
ment of Patrick as trustee amount to a construction placed by him
upon his title inconsistent with the present contention of defend-
ant is of little consequence. This contention is based upon the
recitation in said petition that:

*“The only children of the joint bodies of said Joseph N. and Amanda V. Me-

Dowell were John J. McDowell, Charles N. McDowell, Annie W. McDowell,
and Isaac Drake McDowell, your petitioner.”

Any inference from this recitation favorable to the plaintiff is
reversed by the language and provisions of the deed of trust soon
thereafter made by Isaac Drake McDowell to Rankm and Obear,
trustees. The habendum clause is:

~ “To have and to hold the same, with the appurtenances, to the said parties of
the second part, and to the survivor of them, and to their successor, and to the

assigns of the said parties of the second part, or of said successor, or survivors,
forever.”

And then it expressly declared that, in case of sale, the trustee or
officer making the same “shall execute and deliver a deed or deeds
in fee simple of the property sold to the purchaser or purchasers
thereof.” He thereby solemnly asserted that he had in himself the
fee to this property at the time of the execution of the last-named
deed of trust, and was dealing with the property upon that assump-
tion.

The judgment of the circuit court is affirmed.

LOUISVILLE & N. R. CO. v. MORLAY.
(Circuit Court of Appeals, Seventh Circuit. April 8, 1898.)
No. 449.

1. RA1LrOADS—INJURY TO PERSON NEAR TRACK—CONTRIBUTORY NEGLIGENCE.

Where a workman, engaged in setting a curbstone in a street of a city,

was guilty of contributory negligence, and was struck by a locomotive, there

being evidence tending to show that the servants of the railroad might, by

the exercise of proper diligence, after perceiving his danger, have avoided
harming him, the questxon was properly left to the jury.

, SAME.

The ordinary presumption is that a workman engaged in street work near
a railroad track will look after his own safety on the approach of & train;
but, when the engineer sees that he is not doing so, it becomes the engineer’s
duty to use all reasonable means in his power to arrest the man’s attention
and avoid injuring him; and it was proper to refuse an instruction that it was
not the duty of the engineer to stop his train even if he saw the man con-
tinuing at bis work.

8. Tr1A1—INSTRUCTIONS.
‘While one clear statement of a proposition, with an explanation of the evi-
dence bearing upcn the point, wonld seem to be enough, a judgment will not
be reversed because of needless repetitions in a charge to the jury.
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In Error to the Circuit Court of the United States for the Southern
Distriet of Illinois.

J. M. Hamill, for plaintiff in error.
M. Millard, for defendant in error.

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges.

WOODS, Circuit Judge. The chief question here is whether the
court erred in refusing to instruct the jury to find a verdict for the
defendant. The defendant in error, Walter Morlay, at the time of the
injury for which the action was brought, was engaged in setting a curb-
stone in Eighth street, in East St. Louis, near the track of the railroad
of the plaintiff in error. ~ While so engaged he was struck by the loco-
motive of a freight train coming from the southeast, which, if observ-
ant, he might have seen for half a mile or more before it came upon
him. A passenger train from the other direction would have been
due in a few minutes, and it has been insisted in argument that the
necessity to watch for the approach of that train was an excuse for
what might otherwise be deemed a lack of vigilance in looking to the
opposite direction from which no regular train was then due, the
freight train being near two hours behind its schedule time. The dec-
laration is in three counts. The negligence alleged in the first js that
the defendant so carelessly and improperly drove and managed a lo-
comotive and freight train that the plaintiff was thereby struck and in-
jured. 1In the second count it is alleged that the defendant then and
there drove a locomotive and freight train upon and across the street
where the plaintiff was working without ringing any bell or sounding
any whistle at the distance of at least eighty rods from the crossing, by
means of which neglect the plaintiff was injured. In the third count
it is alleged that there was an ordinance of the city of East St. Louis
which required all freight trains to run within the corporate limits
of the city at a speed not exceeding six miles an hour, and that the train
which hit the plaintiff was running at a very much greater speed, to
wit, twenty-five miles an hour. There was evidence to support the
charge of each count; the speed of the train being put by witnesses on
one side at six to eight miles, and on the other side at ten to fifteen
miles an hour. The speed was probably near the higher rate stated,
since the train was behind time, and close upon the time of the outgoing
passenger train, and the plaintiff, though standing in the ditch in
which the curbstone was being set, was struck with such force as to
be hurled a distance of eight or ten feet (considerably further accord-
ing to some of the witnesses), was rendered unconscious, and suffered
permanent injuries,

We think it beyond dispute that the defendant in error was guilty
of contributory negligence, but do not find it necessary to state the
evidence on the point. It is contended that, if contributory negli-
gence be conceded, there was still a right of recovery, because the sery-
ants of the railroad company in charge of the train, after perceiving
that the defendant in error was unaware of the train’s approach,
might, by the exercise of proper diligence, have avoided harming him,

There is evidence in the case which made that a question for the
86 F.—16
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jury.: Axidé from:the présumption that the defendantin érror did not
intentionally incur injury, there is in the record his-own testimony
that he did not know that the train was near him. ; -Ong witness testi-
fied that the train approached very quietly, and that he heard no ring-
ing of the bell or sounding of the whistle or other signal,...Qther wit-
nesses testified to the same effect. The engineer who had been in
charge of the train testified that. when he saw that the man did not pay
any attention to the train'coming, and the tireman was mngmg the bell,
and he still paid no attention, he grabbed the whistle lever with one
hand, and set the air brake with the other, and gave two quick blasts;
that this was done when he was about three car lengths'from’ the mai;
that the train was running six or seven miles an hour; that, when he
saw the man at work, he did not know, or have mEa.ns of knowing,
whether it was one of the sectionmen, or who it was; that it was a
common occurrence to see people on the track who would step off be-
fore they were approached;. that, So far as he had observed, there was
no indication that the man was going to stay thére, else he would have
stopped; that his impression was that the man Would naturally work
until he got within a reasonable distance, and then step’ aside, and, it
being outside of the rail, it would take him cons1derably less t1me to
get out of the range of the car; if he had any reason to suppose that
he was going to remain there, and had gotten a sigrial to stop, he
would have stopped; that a signal with the hand would have stopped
him; that he could have stopped easily; that, after the blowing of the
whlstle the fireman shouted at the man before he was hit; that the
ﬁreman shouted two or three times. The fireman’s testlmony was
that he was ringing the bell constantly; that the engineer gave the
alarm signal when about 300 feet from thé man; and that, after that
signal was given, he (the ﬁreman) shoutéd to the man as Ioud as he
could, to try to call his attention to the train, but that he never made
a'move in the way of looking towards the train; . that he moved his
position once,—that is, whén they were about three or four blocks
away from hnn that he could not say whether he looked.in the direc-
tion of the tram but that, when he raised up and moved down again
in his position, he stayed, in his position there until he was hit; that
when he shouted to him, the train was about two car lengths or sixty
feet from him, and, if he had heard, he could have saved himself;
that the train was going at the rate Of six or eight miles an hour, and
could have been stopped inside of three cary’ ]engths

This testimony shows that, when from 200 to 300 feet away from
the man, the danger of his situation was recognized by the englneer
and fireman, and that from that moment to the instant of the injury
they attempted, by blasts of the whistle and by shouts, to warn hlm,
but the testimony of other witnesses and the fact that the man’s
attention was not awakened tend to show that the warnings were not
given. Whether they were given, and whether an earlier effort to
stop or reduce the speed of the train should have been made, were,
therefore, questions for the jury. = In Coasting Co. v. Tolson, 139 U. S.
531, 11 Sup. Ct. 653, the contributory negligerice asserted consisted in
the injured party’s standing in a dangerous position, too near the edge
of a wharf which a steamboat was approaching at his call; and it was
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urged that the officers of the boat, though they saw him waiting on the
wharf, were not bound to anticipate his remaining in that position;
but in response to that argument the court said:

“The jury might well be of opinion that, while there was some negligence on
his part in standing where and as he did, yet that the officers of the boat knew
Jjust where and how he stood, and might have avoided injuring him if they had
used reasonable care to prevent the steamboat from striking the wharf with un-
usual and unnecessary violence. If such were the facts, the defendant’s negli-
gence was a proximate, direct, and efficient cause of the injury.”

It is insisted that there was error in the giving and refusing and
modifying of instructions. Twice in its own charge and eleven times
by modifications to special requests of the plaintiff in error for in-
structions on the subject of contributory negligence, the court
charged the jury that, notwithstanding contributory negligence, the
plaintiff could recover for the injury suffered, “if the jury found on the
preponderance of the evidence that the defendant might, by the exer-
cise of reasonable care and prudence, have avoided the consequences
of plaintifi’s negligence”; and it is urged that the frequent repetitions
of this proposition must have unduly influenced the jury. We per-
ceive no good reason for such reiteration of a proposition. "One clear
statement, with an explanation of the evidence bearing upon the point,
would seem to be enough; but we know of no instance of a judgment
being reversed because a proper charge had been repeated. The blame
for some of the needless repetitions here may be due to the needless
number of requests for special instructions on the one subject of con-
tributory negligence, the giving of which unmodified might also have
had an undue effect upon the mind of the jury.

The court gave the following instruction:

“If the jury believe from the evidence that the engineer in charge of the loco-
motive saw the plaintiff was engaged in his work and apparently unconscious
that the train was approaching him, notwithstanding the warning that may have

been given him, then it was the duty of the engineer to use-all.reasonable means
in his power to arrest the attention of the plaintiff, and avoid injuring him.”

The objection that this instruction required of the defendant too
high a degree of care is not tenable. In such an emergency the law
and the dictates of humanity alike require that all reasonable effort
to avoid harm be put forth. The ordinary rule of care required of a
railroad company in propelling its engines or cars over public cross-
ings bas no application to a sudden emergency, when some one is seen
to be unaware of near danger of being run down. Neither is the in-
struction objectionable because it assumes that the servants of the
plaintiff in error did not use every reasonable effort to avoid injuring
the plaintiff. It neither contains such an assumption nor an implica-
tion that the railroad was bound to exercise more care to avoid inflict-
ing-than the plaintiff' was required to exercise to escape the injury.

The court properly refused to instruct broadly that it was not the
duty of the engineer to stop his train even if he saw the plaintiff at
work; that it was the duty of the plaintiff to keep out of the way;
and that the engineer had a right to presume that, in obedience to the
known custon of the country, the plaintiff, like all other pedestrians,
would keep out of the way of the train.. The ordinary presumption
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would be that one in the position of the plaintiff would ldok after his
own safety, but, when the engineer perceived that he was not doing
80, it became his duty to put forth every reasonable effort to prevent
injury, The judgment below is affirmed.

i I

ATLAS DISTILLING CO. v. RHEINSTROM et al
(Circuit Court of Appeals, Seventh Circuit. April 16, 1898.)
No. 469,

1. ArPRAL AND ERROR—ASSIGNMENT OF ERROR.

An assignment that the court erred in admitting In evidence a certaln pa-
per “as set forth in bill of exceptions” is mnot good because it does not, as
required by rule 11 of the circuit court of appeals, contain a statement of
the full substance of the document referred to.

2. BAME—~EVIDENCE.

Where a document objected to was offered “together with other evidence
in depositions and of witnesses examined on the trial in open court showing
the same matters,” and it does not appear that concerning those matters in-
consistent or conflicting evidence was offered, the error in admitting such
document was not of sufficient importance to justify a reversal.

8. SBaME—Moriox ¥orR NEW TRIAL.
Where a case at law is submitted to the court without a jury, and Judg-
ment is given 'upon a general finding, the overruling of a motion for a new
‘trial is a matter of discretion, which cannot be reviewed.

In Error to the Circuit Court of the United States for the Southern
Division of the Northern District of Illinois.

Isaae J. Levinson, for plaintiff in error.
Geo. T. Page, for defendants in error.

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges.

WOODS, Circuit Judge. The defendants in error sued the Atlas
Distilling Company in assumpsit. Trial by jury was waived by stipu-
lation in writing, and the court, upon a general finding, gave judg-
ment in the sum of $2,330.25 in favor of ‘the plaintiffs. The plaintiff
in error urges only the first and fifth specifications of error, which are
to the effect, first, that the court erred in admitting in evidence a cer-
tified copy of Form 52 A and B, furnished by the internal revenue
collector, “as set forth in bill of exceptions,” and, fifth, that the court
erred in overruling the motion for new trial and rendering judgment
upon the finding. Neither of these specifications is available. The first
is not good because it does not, as required by rule 11 of this court (21
C. C. A. cxii, 78 Fed. cxii.), contain a statement of the full substance of
the document referred to. See U. 8. v. Indian Grave Drainage Dist.,
85 Fed. 928; Sladden v. Tusurance Co., 86 Fed. 102. 1If a reference
to the bill of exceptions for the entire document were emough, the
rule would be meaningless. In this instance, if the error alleged were
conceded and were well assigned, it would not be of sufficient import-
ance to justify a reversal of the judgment, even if in itself not purely
technical, because of the statement in the bill of exceptions that the
document objected to was offered “together with .other evidence in



