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held that, if the vendee evinces by his acts a waiver of a complete
delivery, by the receipt and appropriztion to his own use of a por-
tion of the goods contracted for, he thereby becomes liable to pay
for what was actually delivered. The modern American rule seems
to be that a party who has failed to perform in full his contract for
the sale and delivery of personal property may recover compensa-
tion for the part actually delivered and received thereunder, less the
damages occasioned by his failure to make the complete dehvery
Many of the cases establishing this principle will be found cited in
note 19, § 1032, 2 Benj. Sales. In Richards v. Shaw, 67 Ill. 222,
in wh1ch the contract was to deliver 500 bushels of corn at a spec-
ified price per bushel, and the seller delivered only 391 bushels,
for which he br‘ought suit, the court ‘said that, if the vendee re-
ceived part of the goods sold under an entire contract, and re-
tained that part after breach, this was a severance, and a suit
would lie for the price, but the buyer might deduct damages for
the failure to fulfill the residue of the contract. A contract for
the sale and delivery of a certain number of cattle, unlike one for
the bu11d1ng and completion of a house or other structure, is sev-
erable in its nature, and there is no just reason why, if the vendee
accepts and appropriates to his own use a portion of the property
so contracted for, he should not pay the stipulated price for such
portion, less the amount of damages sustained by him by reason of
the vendor’s failure to make complete delivery. Under this rule,—
in accordance with which are the instructions of the court below,—
the allegation of prevention contained in the complaint may be
properly disregarded as surplusage. The judgment is affirmed.

NORTHERN PAC. R. CO. v. KROHNE.
(Circuit Court of Appeals, Ninth Circuit. February 7, 1898.)
 No. 382.

1. NBEGUIGENCE—PERSONAL INJURY—CHARGE TO JURY.
Where there s evidence tending to show that the plaintiff was not negli-

gent, and that the defendant was negligent, it is the province of the jury
to weigh the evidence, and determine the probable facts.
8. RATLROADS—PRECAUTIONS AS TO- BELL.

It is the duty of a railroad to supply an engine with a bell which is ade-
quate for the purpose, and its duty in this regard is not discharged if the
bell is cracked, or otherwise defective, and does not sound loud enough to
warn persons under ordinary circumstiances.

8. APPuAL AND ERROR—INSTRUCTIONS TO JURY.

The plaintiff in error cannot urge objections to the Instructions different

from those to which the exceptions were confined in the lower court.

In Error to the Circuit Court of the_ United States for the Dis-

trict of Montana.
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GILBERT, Circuit Judge. The defendant in error was the plain-
tiff in an action against the Northern Pacific Railroad Company
to recover damages for personal injuries received by him while
crossing the tracks in the company’s yard at Livingston, Mont. A
number of tracks extended through the yard from east to west.
On the north side of the tracks were the railroad machine shops, in
which the plaintiff worked for the company as a machinist from
June, 1888, down to January 12, 1892, the date of his injury. Along
the south side of the yard ran a fence. The streets of the city
running north terminated at the fence, but at the end of G street
some boards had been taken from the fence, making an aperture
through which the men working in the shops had since the year
1888 entered the yard from the south, on their way across.the tracks
to their work. About 50 men traveled across by this path daily,
four times a day, on their way to and from their work. No notifi-
cation of any kind was ever given to any one not to cross the tracks
at this point. On the morning on which the accident occurred, the
plaintiff left his home at about 7 minutes to 7 o’clock, to go to the
shops. Snow had fallen during the night, and the wind was blow-
ing from the west, drifting the snow. He entered the yard through
the opening in the fence at G street, and proceeded along the path
across the yard till he came to a freight train standing upon one
of the tracks. He then turned eastward, to go around the train.
He passed across the track in front of the engine, turned back west-
ward towards the path which he usually traversed, and at some
point left the freight train, and turned northward towards the
shops, and proceeded until he was struck by the switch engine in
the yard.

It is contended by the plaintiff in error that the court should have
instructed the jury to return a verdict for the defendant, upon the
ground, not only that the evidence failed to show negligence on the
part of the defendant, but that it affirmatively proved contributory
negligence on the part of the plaintiff. It is urged that the court
should have so charged, because the record discloses the following
facts: That the plaintiff knew all about the switch engine, and
knew that it began its work at 7 o’clock a. m., and that it would leave
the roundhouse long enough before that time to run to the main
track, and west on the same, through the yard, past the place of
the accident, to report at the depot, one-fourth of a mile further
west, and that they were constantly engaged in switching in the
yards, using all the tracks for that purpose; that in crossing the
yard, going to the machine shop, the plaintiff had to cross at least
10 tracks, and that the headlight of the yard switch engine was
never lighted on coming out on the day shift, and the blowing of a
whistle on the yard engine was forbidden excepting as an emer-
gency signal; that the plaintiff left his house that morning at the
usual hour, wearing an overcoat, with the collar turned up, and a
Scotch cap pulled down over his ears; that when he came to the
freight train headed east he turned, and left the path on which he
was licensed to go, walked east along the train, passing two or
three freight cars to reach the engine, passed around it, then turned,
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and went down along the engine till he got opposite the engine cab
or tender, or the end of the first car, when he turned, and started
‘diagonally across the tracks, in a direct line for the shops, never
stopping or turning until he was struck by the switch engine, and
keeping hig face all this time towards the west, or away from the
direction in which he knew the engine was to be expected; that
the brakeman on the freight train saw the plaintiff from the time
he turned in front of the engine until he was struck, and the en-
gineer of the same train saw the plaintiff pass the engine gangway,
and the fireman saw him when he was struck and a moment be-
fore; that when the brakeman on the freight engine saw the prob-
ability of a collision he shouted from two to four times to the
plaintiff to “look out there,” and that, if the plaintiff had not had
his ears muffled with cap and overcoat, he would have heard the
warning in time to have escaped the injury; and that, if he had
turned and looked, he would have seen the approaching engine;
and that to walk diagonally across the tracks, with his face turned
towards the west, without stopping to listen or turning to look,
was gross negligence upon his part,

If the facts as they are stated in this argument were undisputed,
there could be no doubt that the plaintiff’s contributory negligence
was such ag to prevent his recovery. There is in the record, how-
ever, evidence tending to contradict nearly all of the material facts
so stated. It is not our province to weigh the evidence, and deter-
mine what are the probable facts. That was the province of the
jury. The case was properly submitted to the jury if there was
in the evidence before it any testimony tending to show that the
plaintiff was not negligent, and that the defendant was negligent
as alleged in the complaint. We find evidence in the case tending
to show that at the time when the plaintiff was injured it was still
dark; that the freight train which first obstructed his path had
its head lamp lighted, and it had tail lights on the cab, and the
brakemen of that train still carried their lanterns; that it was not
possible to see an approaching engine at a greater distance than
15 or 20 feet unless it carried a light; that, after he crossed the
track in front of the freight train, the plaintiff proceeded westward
alongside of the train to a point somewhere opposite the water tank
or tender, or the first car, where he changed his course, leaving the
freight train, crossed the track with his face towards the machine
shops, which were to the northwesterly, and that at the time when
he was struck he was crossing the main track, right on the path
leading from the aperture in the fence at G street across the tracks
to the machine shop; that the headlight of the switch engine was
not lighted; that a rule of the company required that headlights
on engines must always be burning when running, with or without
a train, after dark; that it was the general custom in the yard to
ring the bell in running up and down through it, and the rules of
the company so required; that the bell was not ringing when it
passed the witness Crandall, about 150 steps east of the place of
the accident, nor when it passed the witness Barlow, west of the
place of the accident; that the plaintiff himself did not hear the
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bell ring, nor did the engineer of the freight train, who was in the
cab of his engine. There was evidence that the bell on that en-
gine did not ring as clear or as loud as others, and that it sounded
as if it were cracked. There was evidence that the switch engine
was going at about 12 miles an hour when it passed the witness
Crandall, and at about 15 miles an hour when it passed the witness
Barlow, and that the engineer in charge of the switch engine was
accustomed to run the same in the yard at great speed, sometimes
at as great a speed as 30 miles an hour. There was evidence that
the plaintiff had on an overcoat, with the collar turned up,—how far it
reached is not stated,—and that his cap was pulled down so as to
catch his ears, or, as one witness said, to cover half his ears.
Counsel for the plaintiff in error relies upon the admissions of
the plaintiff in his testimony, as follows: “From the time I turned
from beside the freight to start across the track I kept a direct
line, never stopping, with my face toward the machine shop; and
after I turned around the freight engine my face was toward the
west.” This testimony is elsewhere explained by the plaintiff, and
he testified that at the tine when he had reached the main track
he had also struck the path which he usually traveled, and that
while crossing the main track at that place he was struck by the
engine, He testified that when he came to the main track, for the
purpose of protecting himself from any engine that might be com-
ing up or down the track, he did the same thing as when he used
to cross,—he looked around to see if there was any engine, and
listened. The jury had the right to believe this testimony of the
plaintiff, notwithstanding that the clear weight of the evidence
may have been opposed to it. Counsel for the plaintiff in error con-
tends that conclusive proof is found that the plaintiff had so muf-
fled his ears as not to hear an approaching train, or the warning
thereof, in the fact that he paid no heed to the shouts of the brake-
man of the freight train, who testified that he shouted three times;
but it appeared in evidence that the brakeman was in the cab of
the engine, which was headed east, and that the windows of the
cab were closed, and had some frost upon them, and that the cab
had a storm door on. TUnder these circumstances, and with a
strong wind blowing, it might be that a person of good hearing, and
with no covering upon his ears, would have failed to hear the warn-
ing. There is other evidence, which went to the jury, tending to
indicate that there was not sufficient time between the shouts of
warning and the accident to render the warning of any avail; that
the accident followed almost immediately upon the alarm being
given. One witness testified that he heard the brakeman shout
“Look out!” three times, and that he looked up, and saw a man
on the tracks, and by that time the engine struck him. If it was
true that it was dark at the time of the accident, so that an engine
could not be seen at a distance of more than 15 or 20 feet, and the
engine in question was running at a speed of from 12 to 15 miles
an hour, at a place in the yards where it was known that workmen
might be crossing the track with the license of the company, and
it was running without a headlight, and without ringing a bell,
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while a strong wind was blowing, carrying drifting snow, we can-
nof say, in the light of these facts, that the defendant was not guilty
of megligence. And if it was true that the plaintiff undertook to
cross the tracks on such a morning, with a coat collar turned up,
and a cap pulled down so as to half cover his ears, and that at
the time of the accident he was upon the path usually followed
by him and his co-employés, and that before stepping upon the
track on which he received his injury he turned and looked and
listened, we would not be justified in saying that the court should
n_ot have submitted the question of the plaintiff’s contributory neg-
ligence to the jury. .

It is assigned as error that the court instructed the jury as fol-
lows: R .

“It is further claimed on the part of the plaintiff that the bell on the engine
with which it was supplied for the purpose, among other things, of warning
people who might be upon the track of the approach of the engine, was either
cracked or otherwise defective, so that it sounded with an absence of ‘ring’
You are instructed that the defendant was required to supply the engine with
a bell which was adequate to such purpose, and that its duty in this regard
was not discharged if the bell on the engine did not sound loudly enough to
warn persons of the approach of the engine under ordirary circumstances; and
if you find that thé injuries which the plaintiff recelved were the result of the
failure of the defendant to supply the engine with a proper bell, or if you find
that the negligence of the defendant in this particular was one of the causes
which occasioned the injury to the plaintiff.”

It is urged that the doctrine announced in this instruction is con-
trary to the opinion of the court in the case of Aerkfetz v. Hum-
phreys, 145 U. 8. 418, 12 Sup. Ct. 835, where it was said:

““The ringing of bells and the sounding of whistles on trains going and coming
and switch engines moving forwards and backwards would have simply tended
to confusion. The person in direct charge had a right to act on the belief that
the various employés in the yard, familiar with the continuously recurring
movenient of the cars, would take reasonable precaution against their approach.”

The language of the opinion so quoted refers to a state of facts
very different from that which, according to some of the evidence,
were the facts in the case at bar. In the Aerkfetz Case the injured
workman was engaged in repairing the track. His duty required
him to be upon the track throughout the day. He was injured in
the daytime by a slowly-moving engine, while he was engaged in
his usual work, with his back turned to the engine. It was not the
rule of the yard to give warning of the approach of the engine by
the ringing of its bell, and the injured workman had no right to
expect or rely upon such warning. But there is a further reason
why the instruction is not open to the objection which is now urged
against it. 'When that portion of the charge was given to the jury,
it was excepted to by the .defendant only upon the ground that it
assumed that the duty of the defendant required it to give warning
by means of a bell, without regard to other means of warning used.
The objection so taken by the defendant was not upon the ground
that the deferidant was not required to ring a bell upon its switch
engine while moving it about the yard, but that the charge of the
court in substance informed the jury that the ringing of a bell was
the only means that could be used for that purpose. This objec-
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tion was not well taken, so far as the record informs us. The
whole of the charge to the jury is not contained in the record.
We may infer that in the portion which is omitted the court fur-
ther instructed the jury, if necessary, and permitted it to deter-
mine whether or not a warning had been given by means of a whis-
tle or a bell, or by other means. Bennett v. Harkrader, 158 U. S.
441, 15 Sup. Ct. 863; Nelson v. Flint, 166 U. 8. 276, 17 Sup. Ct. 576.
The plaintiff in error cannot now urge objections to the instruction
different from those to which it confined its exception at the trial
below. Davis v. Town of Fulton, 52 Wis. 657, 9 N. W. 809.

It is further assigned as error that the court sustained the plain-
tiff’s objection to the following question put to one of the defend-
ant’s witnesses: “Did you ever know of the headlight being lighted
on the switch engine in the yard when it came out at that hour of
the morning?’ The error in excluding this testimony, if error there
were, was cured by the admission of other testimony by the defend-
ant’s witnesses, proving the fact which it was the purpose of the in-
terrogatory to establish. One witness testified that “no headlights
were put on the day engines for use in the yards; it was not re-
quired.” Another said, “It was never done.” There was no tes-
timony whatever tending to contradict this evidence.

We find no error in the record for which the judgment should be
reversed. It is therefore affirmed.

SPEED v. ST. LOUIS M. B. T. R, CO.
(Circult Court of Appeals, Eighth Circuit. March 21, 1898)
No. 1,017,

1. DEED—CONSTRUCTION—INTENTION OF GRANTOR.

When the language and terms employed in a written Instrument are ex-
plicit, or have a geperally accepted meaning, or have acquired a technical
application, the letter of the instrument must control; but when the langnage
is ambiguous or vague, or the terms employed create uncertainties as to
intent, the safe rule is to read and apply every part as a whole, and, thus

discovering what the real mind of the party was, to follow that to its practical
conclusion,

3. BAME.

A son conveyed property to trustees, to be held for the sole use and benefit
of his father during his natural life, to be managed with advice and consent
of the father, and at his death to the use and benefit of the mother of the
grantor during her natural life, and to be managed with her advice and con-
gent, and at her death to hold for the Joint use and benefit of the children
of the joint bodies of the father and mother during their natural lives, and
to rent and manage it with the advice and consent of the granter, and in
case of the death of “said children” to hold for the sole use and benefit of the
grantor, his heirs and assigns, forever. Held: (1) That the deed conveyed,
first, a use for life to the father and mother, then a use for life to their chil-
dren excepting the grantor, and thereafter the remainder to the grantor, his
heirs and assigns, forever; (2) that on the death of *said children” the entire
beneficial interest vested in the grantor, leaving only a naked use in the

" trustees, which by the statute of uses immediately became executed in the
grantor, so that he could convey a perfect title,



