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afterwards denied the motion to vacate· the writ, in contemplation of
law that act had relation back to the time of the issuance of the writ,
and protected the defendant against any act done thereunder. The
statute provides that:
"A defendant may at any time before judgment apply on motion to the court

in which the suit is brought, if in session, and in vacation to a judge thereof, to
vacate the order of arrest or reduce the amount of bail."

As said by Judge Brewer; in Gillett v. Thiebold, supra, the legisla-
ture might have required a judge or justice to examine into and pass
upon the evidence and facts before issuing an attachment; but such is
not the statute. It simply authorizes the district court, after the party
has been arrested and put in jail, if he is unable to give bond, "to va-
cate the order of arrest or to reduce the amount of bail." The injury
to the party wrongfully arrested has already been done. And when
the action of the district court in refusing to vacate the order of arrest
has been reversed by the judgment of the supreme court, and the writ
vacated, it has relation back to the issuance of the writ by the district
clerk, and stands as if it had never been issued.
The conduct of the defendant in pursuing the plaintiff, as disclosed

by the petition, is entitled to little sympathy, as he manifested the
spirit of revenge, if not of persecution. As if himself aware that
the first writ of arrest was insufficient to justify the imprisonment of
the plaintiff, he swore out another warrant, charging him with em-
bezzlement of the same property for which he had obtained judgment,
and had him brought from jail to answer thereto. And when he had
placed upon plaintiff the burden of furnishing a bond to prevent his
recommitment to jail, he pursued him further by inducing the sheriff,
without any new process of law, to go upon the plaintiff, and again
subject him to the ignominy of incarceration in jail, and compelled
him to incur the trouble and expense of applying to the supreme court
of the state for protection by the writ of habeas corpus. Since the
concession of Magna Charta it has been one of the canons of personal
privilege of the citizen that the sovereign himself shall neither "go
upon nor send upon" him without due process of law. Certainly this
vital principle has lost none of its virtue in the progress of Anglo-
Saxon civilization.
The judgment of the circuit court is reversed, and the cause is re-

manded for further proceedings in conformity with this opinion.

SAUNDE'RS v. SHORT et al.
(Circuit Court of Appeals, Kinth Circuit. April 4, 1898.)

No. 381.
CONTRACT-PART FULFILLMENT-SALE.

A contract for the delivery of a certain number of cattle, unlike one for the
building and completion of a house, is severable in its nature, and, if the·
vendee accepts and appropriates to his own use a portion of the property so
contracted for, he must pay the stipulated price for such portion, less the
damages sustained by reason of the failure of the vendor to make complete
delivery.
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"!" t,o the Oourtot the Sta.tel!l for, the District of
Idaho. ! '"

On the 16th day of M'ltTch, '1896, the partlelito this smtenteredlnto a. written
contract, by which, in consideration of $4,000 at the time paid by the plaintl1r
in error to the, defendantllin error, and In consideration of further payments
thereby stipulated for, ,the ,defendants In error agreed "to sell and deliver to the
said B. F. Saunders eighteen bundred of steers of the following ages:
About nine hundred head yeadings, about nine hundred two year 'olds, about
--- thl'lle, year olds/and abqut - four rellr aids, at the following prices,
to wit: twelve dollars per head; two year olds, eighteen dollars per
head. Said cattle to be delivered at Payette, Idaho, and Ontario, Oregon, free
c;m board cars, trom twentieth day of May to the fifth day of June, 1896, at
option of buyer, he to give twenty days' notice of time of, delIvery." The con-
tract proceeded to provide f()r the condition In which the cattle should be deliv-
ered,-that Is to say, that they should be sound, healthy, fit fpr driving or ship-
ment, were to be delivered in not less than train-load lots of 15 cars.
It provided 'for the payment of the balance of the purchase price on delivery of
the cattle and completion of the contract, and also that, if the vendors offered
more than 1,8,00 head, the vendee would take the same, up to 2,000 head, at the
same prices,and upon the same terms as to delivery; and it concluded with the
provision that "the said B. F. Saunders hereby agrees not to place any other
buyers In this territory for this class and age of cattle during the months of
March, April, and May, A. D. 1896." The defendants in error brought this
suit In the court below as plaintiffs, upon this written cO&1tract, which was an-
nexed to and made a part of the complaint, alleging in their complaint that the
defendant to the sult disregarded and broke the clause of the contract last above
quoted, to the effect that be would not place otber buyers in the territory re-
ferred to during the times stated, .thereby rendering it Impossible for the plaintiff
to purchase within that territory' at' the, prices stated in the contract a greater
number of cattle, ,for sale and delivery to tbe defendant, than Is in the complaint
afterwards stated. The complaint next alleges "that plaintiffs have duly and
diligently performed all the conditions of said contract on their part, and have
sold and delivered on the 31st day of May, 1896, to defendant five hundred and
twenty-four yearling steers at twelve dollars per head, seven hundred and four-
teen two' year old steers at eighteen dollars per head, and eighty-eight three
year old steers at 22 dollars per head. the aggregate value and purchase price
being $21,076.00; that defendant, has not paid said purchase price, hoI' any part
thereof, except the sum of $4,000.00, on March 19th, 1896, advance and forfeit
money as per said contract, and $16,061.00, on June 1st, 1896." The prayer is
for judgment against the defendant for the sum of $1,015 and oosts.
The answer of the defen,dant to the suit admits the' making of the written

contract set out In the complaint, denies any breach of its conditions on the part
of the defendant, and denies the performance of all the conditions on the part
of the plaintiffs. It denies that 88, or any other number, of three year old
steers were delivered to or accepted by the defendant pursuant to the written
contract, but makes no other denial of the allegations of the complaint respecting
them. It alleges that the plaintiffs failed and refused to deliver to the defendant
562 head of one and two year old steers agreed to be sold to him in and by
the written contract mentioned. And by way of counterclaim the defendant
sets up the same written contract declared on, and alleges his performance of
all the terms and conditions on his part provided for, and a partial performance
of the plaintiffs' obligations thereunder, to wit, the delivery of 1,238 head of the
cattle mentioned in the contract on the 1st day of June, 1800, at which time
the counterclaim alleges the defendant, at the request of the plaintiffs, agreed
to receive the remainder of the cattle stipulated for, to wit, 562 head, at any time
during the month of June, 1896, and the plaintiffs agreed to complete the delivery,
tbereof, under the terms of the contract, during that month. The counterclaim
further alleges that at the time of the delivery of the 1,238 head of cattle on
June 1, 1896, the defendant, at the request of the plaintiffs, paid to them, on
account of the cattle so delivered and to be delivered under the contract, the
Bum of $14,122, ,and that "by express agreement between the plaintiffs and this
defendant the further sum of one thousand dollars ($1,000), which, upon the
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eompletlon of said COI\tJ:act, would become due and owing to said plaintiffs on
account of the cattle· then and there delivered by them, was to be held by de-
fendant to insure the complete fulfillment of said contract"; that subsequently,
to wit, on the 6th day of June, 1896, the plaintiffs abandoned the contract, and
refused to further comply with its terms, by which failure the defendant was
damaged in the sum of $2,100.
The bill of exceptions shows that the only evidence offered and received on

the trial on the part of the plaintiffs was the written contract sued on, and the
testimony of the plaintiffs to the effect that under the contract they delivered to
the defendant, at Caldwell and Payette, on the 31st day of May, 1896, "certain
cattle, among which were 88 head of three year old steers; that upon the next
day the parties met, and calculated the number of head delivered, and their
value at the agreed contract price, which amounted to the sum of $'21.015; that
defendant paid them, in addition to the sum of $4,000 before paid as specified
In the contract, the further sum of about $16,00Q, leaving the balance on the
cattle so delivered of $1,015 unpaid, and no part of which has since been paid;
that the number of one year olds and two year olds delivered was 562 head short
of the 1,800 head called for In the contract; that during the delivery of these
cattle plaintiffs informed defendant that they could not get or deliver any more
cattle; that the defendant still wanted the rest of the cattle delivered; that the
plaintiffs accepted the money paid to them as partial payment on the cattle de-
livered, because their obligations were out, and they needed the money to meet
them, but that they did not consent to the retention of the balance of $1,015 as a
guaranty for the delivery of more cattle, and that they did not promise to deliver
any more cattle under the contract."
'.rhe defendant testified in his own behalf, in substance, that he attended, on

the 31st day of May, at Caldwell, Idaho, for the purpose of receiving from the
plaintiffs the cattle to be delivered under the contract introduced In evidence
by the plaintiffs, and that a part of the cattle were at that time delivered at
Payette, Idaho, some miles distant, to the defendant's agent; that upon the fol-
lowing day the defendant and the plaintiffs met at Payette, and ascertained that
only 524 yearling steers and 714 two year old steers had been delivered; that
the defendant then and there notified the plaintiffs that he insisted upon the
completion of the contract by the delivery to him of the remaining steers, and
that he then informed the plaintiffs that he would make them a further partial
payment under the contract, though not obliged to do so, and that, if they de-
sired further time in which to complete the delivery, they might have until June
15, 1896, in which to do so; that he would retain until the final delivery, from
the sum to which the cattle already delivered would amount at the contract price,
$1,000 as a guaranty of the completion of the contract, to which arrangement
the plaintiffs assented, and that the defendant thereupon made the payment
mentioned; that subsequently, and about the 5th day of June, he received from
the plaintiffs the following letter:

"Payette, 6, 4, '96.
lOB. F. Saunders, Esq., Salt Lake City-Dear Sir: Mr. Short came hack to-day

from looking for cattle for you with the report that he had seen all the prin-
cipal cattle men in the country, and is unable to get cattle for you. He says
the cattle men tell him they could not make another gather and deliver any
number of cattle by June 15. That it Is useless to try. That he regrets being
unable to get you the 400 head you still want, and he further requests me to
say to you that be has made drafts on you through the Payette Valley Bank for
the thousand dollars you still owe them for cattle already received, and not paid
for, and requests that this letter should be answered by wire to-morrow, whether
you will pay draft or not. A failure to so answer will be taken for a refusal
to pay.

"Yours, truly, Short & Moss."
The defendant·further testified that on or about June 13, 1896, he received from

the plaintiffs the following letter, to wit:
"Payette, 6, 12, '96.

"B. F. Saunders, Esq., Salt Lake City: Replying to your favor of 6-10, will
say that we cannot get the cattlemen in this territory to ma!;.,- another gather
of cattle, even at fancy prices that we have offered. Their ideas of values of
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cattle become Iniiated. They say another year cattle will be worth much more
money than they are even now offered for them, and base their judgment on
the Idea that they were so many buyers In the field here this year, all wanting
all the cattle they could get, and· paying from eleven to thirteen dollars along
at the last for year olds. You cannot touch them now here, and can't get them
to even try and gather again. They feel very independent. We have done
all that any men could do to get you the cattle you wanted. Was forced to pay
full contract price for over half the cattle we did buy for you, and rode the coun-
try from date of contract to delivery, almost night and day, from Harvey,
Oregon, to Salmon River, Idaho, and got you all the cattle we were able to in
the country about Payette. We were 'badly handicapped by tbe Colorado year-
ling buyers, Shang, and so forth. Had all the parties directly and indirectly
interested with you kept out of here, or kept from buying and making offers,
we could have filled your number. Regretting that there has been any disap-
pointment to you as well as ourselves in any manner, we are,

"Truly, yours, Short & Moss."
The defendant further testified IIi respect to the additional amount he was
compelled to pay for similar cattle to those plaintiffs contracted but failed to de-
liver to him, needed by bim to make good bis own contracts.
In rebuttal tbe plaintiffs testified that at the time the defendant paid them the

$16,061 they did not consent that he might retain any part of the contract price
of the cattle delivered as a guaranty for the delivery of the remainder of tht'
cattle called for by the contract, and that tbe defendant paid the sum mentioned
after being informed by the plaintiffs that they were unable to procure any more
cattle for delivery under the contract.
Upon this state of the pleadings and evidence the counsel for the defendant

requested the court below to give this instruction to th,e jury: "In this form of
action the plaintiffs, Moss and Short, are not entitled to, recover, not having
made out a case alleged by them in their complaint. They have alleged in their
complaint a cpntract made with the defendant, Saunders, and fully completed
and carried out by them except so far as its completion was prevented by
Saunders. This they have failed to. prove, and, whatever their rights in any
other action, they cannot recover In this action." The court refused to ,charge
the jury as thus requested, to which refusal the defendant, by his counsel, duly
excepted. The record proceeds: "As a part of the instructions the court gave
the following, which was the only instrUction upon the question involved in such
lustruction, to wit: The court further charged the jury that in returning a ver-
rlIct in this acdon they might ascertain the amount which would be due from
tpc defendant,SauriClers, to the plaintiffs upon the amount and number of cattle
delivered by them to the said Saunders at the contract price, and should also
ascertain the amount of the damages due to the defendant, Saunders, from the
plaintiffs on account of the breach of said contract; and. that the difference be-
tween said amounts would constitute the amount of the verdict in favor of the
pmintlffs or In favor of the defendant, as the case be." To wJ;liCh in-
struction of the court the defendant, by his counsel, duly excepted. A ,verdict
was returned in favor of the plaintiffs for $757.94, for which amount, with costs,
judgment was given against the defendant. .
E. B. Critchlow, John Chetwood, and V\Tyman & Wyman, for plain-

tiff in error. '
J. H. Richards, for defendants in error.
Before GILBERT, ROSS, and MORROW, Circuit Judges.

ROSS, Circuit Judge, after stating the facts as above, delivered
the opinion of the court.
It is a mistake to say that the. complaint is confined to cattle cov-

ered by the written contract. That embraced only one and two
year old steers. The numbpr contracted for by the written con'
tract was 1,800, consisting of about 900 head of yearlings and 900
head of two year old steers· at certain specified prices, and sub·
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ject to certain conditions, with a provision that, should the vendors
tender more than 1,800, they would be accepted by the vendee to
the number of 2,000 head, at the same prices, and upon similar COB.-
ditions. But the complaint, in addition to its allegations respect-
ing the one and two year old steers, also alleged that on the 31st
day of May, 1896, the plaintiffs sold and delivered to the defend-
ant 88 three year old steers at $18 per head. This allegation is not
denied b:y the answer. The denial in that regard, if denial at all,
is only to the effect that none of the three year old steers were de-
livered to or accepted by the defendant under the terms of the writ-
ten contract. Two causes of action are, therefore, indiscriminate-
ly jumbled together in the complaint. No objection thereto, how-
ever, appears to have been taken in the court below by demurrer
or otherwise. The cause of action upon the written contract pro-
ceeds upon its part performance by the plaintiffs and the alleged
prevention by the defendant of the plaintiffs' complete performance
.thereof. Unless the allegations of the complaint in respect to the
defendant's prevention can be treated as surplusage, the judgment
must be reversed, since those allegations are denied by the answer,
and there is no proof to sustain them. vVhatever was necessary for
the plaintiffs to allege was necessary to be proved. We are, there-
fore, to inquire whether the allegations of the complaint in regard
to prevention by the defendant of the full performance by the plain-
tiffs of their written contract can be regarded as surplusage. The
action being an action at law, the pleadings and proceedings in the
federal court were required to conform, as near as practicable, to
those of the courts of the state in which it was held. Rev. St. § 914.
By statute, as well as by the constitution of Idaho, it is declared
that there shall be in that state but one form of action for the
enforcement or protection of private rights or the redress of pri-
vate wrongs. Const. art. 5, § 1; Rev. St. Idaho, § 4020. Section
4168 of the same statutes provides that "the complaint must con-
tain a statement of the facts constituting the cause of action in
ordinary and concise language." Probative facts, of course, should
not be stated, but every ultimate fact essential to the cause of
action is required to be alleged in the complaint. In respect to all
such facts the defendant is entitled to take issue. But facts not
entering into the constitution of a cause of action need not be al-
leged, and, if alleged, may be properly treated as surplusage. Re-
curring to the complaint in the case at bar, it is to be observed that
the plaintiffs sue only for the balance due for the number of cat-
tle actually delivered to and received by the defendant at the prices
the defendant is alleged to have agreed to. In respect to the ef-
fect of the acceJ}tance of a delivery of a part of personal property
contracted for under an entire contract the American cases are
conflicting. In some of the states it has been held that nothing
can be recovered for part performance of an entire contract unless
full performance was waived or prevented. Champlin v. Rowley,
18 Wend. 194; Smith v. Brady, 17 N. Y. 173; Catlin v. Tobias, 26
N. Y. 217; Jennings v. Lyons, 39 Wis. 553; Mill Co. v. Westervelt,
67 Me. 449. In Avery v. Willson, 81 N. Y. 341, however, it was
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held that, if the vendee evinces by his acts a waiveI' of a complete
delivery, by the receipt and appropriation to his own use of a por-
tion of the goods contracted for, he thereby becomes liable to pay
for what was actually delivered. The modern American rule seems
to be that a party who has failed to perform in full his contract for
the sale and delivery of personal property may recover compensa·
tion for the part actually delivered and received thereunder, less the
damages occasioned by his failure to make the complete delivery.
Many of the cases establishing this principle will be found cited in
note 19, § 1032, 2 Benj. Sales. In Richards v. Shaw,67 Ill. 222,
in which the contract was to deliver 500 bushels of corn at a spec-
ified price per bushel, and the seller delivered only 391 bushels,
for which he brought suit, the court said that, if the vendee re-
ceived part of the goods sold under an entire contract, and re-
tained that part after breach, this was a severance, and a suit
would lie for the price, but the buyer might deduct damages for
the failure to fulfill the residue of the contract. A contract for
the sale and deliverj of a certain number of cattle, unlike one for
the building and completion of a house or other structure, is sev-
erable in its nature, and there is no just reason why, if the vendee
accepts and appropriates to his own use a portion of the property
so contracted for, he should not pay the stipulated price for such
portion, less. the amount of damages sustained by him by reason of
the vendor's failure to make complete delivery. Under this rule,-
in accordance with which are the instructions of the court below,-
the allegation of prevention contained in the complaint may be
properly disregarded as surplusage. The judgment is affirmed.

NORTHERN PAC. R. CO. v. KROHNE.

(CIrcuIt Court of Appeals. NInth CIrcuit. February 7, 1898.)

No. 382.

1. NEGT,IGENCE-PERSONAL INJURy-CHARGE TO JURY.
Where there Is evidence tending to show that the plaintiff was not negli-

gent. and that the defendant was negligent, it is the province of the jury
to weigh the eVidence, and determine the probable facts.

ll. RATLROADS-PRECAUTIONS AS TO BELL.
It is the duty of a railr(lad to supply an engine with a bell which Is ade-

quate for the purpose, and its duty in this regard is not discharged if the
bell is cracked, or otherwise defective, and does not sound loud enough to
warn persons .under ordinary circumstances.

ll. ApI'EAL AND ERROR-INSTRUCTIONS TO JURY.
The plaintiff In error cannot urge objections to the instructions different

from those to which the exceptions were confined in the lower court.

In Error to the Circuit Court of the United States for the Dis-
trict of Montana.
William Wallace, Jr., for plaintiff in error.
Richard It Purcell and ThomasJ. Walsh, for defendant in error.
Before GILBERT, ROSS, and MORROW, Oircuit Judges.


