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make the proper corrections. - It was held in this'court in the case
of Investment Co. v. Chariton, 13 Sawy. 25, 32 Fed. 192, that a person
who is aggrieved by the wrongful action of an assessor in the valua-
tion of his own or other’s property for taxation cannot maintain
a suit in equity to enjoin the collection of any portion of the tax
resulting from such action unless he first seeks redress at the hands
of the county board of equalization as provided by statute. Where
the laws of a state create a tribunal for the correction and equal-
ization of assessments, and confer upon such tribunal power to
grant relief to aggrieved persons, it is for the supreme court of the
state to determine whether the statutory remedy is exclusive, or
whether it is only cumulative, and its action in that respect raises
no federal question. Railroad Co. v. Patterson, 154 U. 8. 130, 14
Sup. Ct. 977. In the case of Association v. Kelly, 29 Or. 412, 45
Pac. 901, it was held, in effect, that the jurisdiction given to the
county boards of equalization is exclusive, and that the court is
without jurisdiction to grant relief from the erroneous exercise of
the taxing power, except in cases of fraud. It is claimed on the
part of the complainant, among other things, that the remedy pro-
vided by this statute does not extend to the case made here, where
one of the grounds of the complaint is that property or interests
have been assessed that are not the subjects of taxation. I am of
the opinion that this board of equalization is empowered to correct
all errors of assessment,—as well those where the property or rights
are not the subject of taxation, as those where the assessment is
unequal or excessive. Moreover, this allegation in the answer, in
any view of this question, is material as an answer to so much of
the complaint as charges that the valuations in the assessment in
question are excessive, unequal, and disproportionate to those made
upon other lands of like character in tﬁe vicinity. The fourth ex-
ception therefore is overruled.

CARSON v. COMER.
(Circuit Court of Appeals, Fifth Circuit. March 1, 1898.))
No. 840, b

1. APPEAL FROM PRELIMINARY INJUNCTION — JURISDICTION OF CIrrcurrT COURT.
On appeal from an order granting a preliminary injunction in aid of the
appointment of a receiver, where the question as to the jurisdiction of the
circuit court was of a grave and vital character, held, that the circuit court
of appeals would not then determine it, but would decide the questicn of the
propriety of the Injunction on its merits, and leave the jurisdictional question
until after final decree below, 5o that the parties, if they so desired, might take
it direct to the supreme court
2 PRELIMINARY INJUNCTION.
A preliminary injunction in ald of the appointment of a receiver, and to
prevent the defendants from fraudulently using a judgment rendered in their
favor by consent, held to have been properly granted.

Appeal from the Circuit Court of the United States for the Western
District of Texas.
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T. H. Franklin and Duval West, for appellant.
C. L. Bates and W. N. Parks, for appellee.

Before PARDEE and McCORMICK, Circuit Judges, and SWAYNE,
District Judge.

McCORMICK, Circuit Judge. The following is a substantial state-
ment of the allegations of the bill:

(1y This bill, filed by appellee on June 14, 1897, in the United States
circuit court at Brownsville, Tex., against appellant and James Still-
man and 19 other persons, defendants, is an ancillary bill, filed as an-
cillary or auxiliary to suit No. 248 (Heirs of Migunel Salinas v. Wil-
liam Kellogg et al.) on the law docket of the same court. With the
exception of the United States and Kellogg, the same parties to this
suit were parties to the former suit, and the rights and interests and
issues of fact and title involved in the former suit at law are further
litigated in this suit in equity; and the present suit seeks, as against
Carson and Stillman, to obtain, and render avaijlable to plaintift and
some of defendants, the advantage, fruits, and benefits of the proceed-
ings and judgment in the former suit, and to enjoin Carson and Still-
man from making fraudulent use of that judgment, and to enforce and
adjust eertain equitable rights and interests of plaintiff and some of
the defendants, arising out of, and inseparably connected with, the
proceedings and judgment in, and subject-matter of, the former suit.

(2) It is averred in the bill that on or about May 1, 1846, Zachary
Taylor, then a brigadier general of the army of the United States, com-
manding a military force of the United States army in the state of-
Texas, on the lower Rio Grande, and acting for and under the au-
thority of the United States, at the city of Brownsville, Cameron
county, Tex., forcibly entered upon and took possession of a tract of
land containing about 358.8 acres, and established thereon, for the
United States, a military fort and garrison, called “Ft. Brown,” and
forcibly occupied the same by and with a military force of the United
States, and that said tract of land has been in the actual and exclu-
sive possession of the United States, as a military fort, from May 1,
1846, down to the present time, and that at the time of the seizure the
tract of land was private property belonging to Miguel Salinas and
others, then resident citizens of Texas, to whom no compensation was
ever made for the land, and the title to which was never acquired by
the United States, except at the time and in the manner set out in the
bill. It is further alleged in the bill that appellee’s testator, Steplien
Powers, in his lifetime acquired a perfect and valid legal and equitable
title in fee simple to an undivided one-half of said tract, by a com-
plete chain of title from the sovereignty of the goil to himself, and that
on February 5, 1882, he died seised of the same, and that the plaintift
is now his sole executor.

(3) From May 1, 1846, the date of the seizure, to the present, the
persons and estates named as parties to this suit, and those under
whom they claim, have asserted claim to parts of said traet of land,
and sought payment for same, and for its use and occupation, from the
government; and to pay the owners for the land and its use and occu-
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pation, and to extinguish their claims and vest a good and valid title
to the land in the government, the congress of the United States on
March 3, 1885, made an appropriation in these words:

“To enable the secretary of war to acquire a goed and valid title for the United
States to the Fort Brown reservation, Texas, and to pay and extinguish all
claims for the use and occupancy of said reservation by the United States, tle
sum of one hundred and sixty thousand dollars; provided, that no part of this
sum shall be paid until a complete title Is vested in the United States, and the
full amount of the price, including reat, shall be paid directly to the owners of
the property.”

(4) On June 29, 1886, nine of the heirs of Miguel Salinas filed suit
(trespass to try title) in the district court of Cameron county, Tex.,
against William Kellogg, colonel of the United States army, command-
ing officer of F't. Brown, to recover the title and possession of said
tract of land; and on June 30, 1886, defendant Woodhouse filed his
petition of intervention in the suit in the state court, claiming to be
the owner of the share of four of the Salinas heirs in the land.

(5) On application of defendant Kellogg, the suit instituted in the
state court was removed to the United States circuit court for the
Western district of Texas, Brownsville division, the transcript from
the state court having been filed in the federal court on November 3,
1886, and entered on the law docket of that court, No. 248 (Heirs of
Miguel Salinas v. William Kellogg et al.), and was proceeded with as
a suit pending in that court.

(6) On December 27, 1886, Rudolph Kleberg, district attorney for
the Western district of Texas, acting under instructions from the
attorney general of the United States, intervened for the government
in suit No. 248, and had the United States made party defendants
therein, and filed answers for Kellogg and the United States, and
pleaded not guilty, and set up outstanding title to Ft. Brown Reser-
vation in a large number of persong,—among them, the defendants
Carson, administrator, and Stillman, and the heirs, devisees, legatees,
and estate of Stephen Powers, deceased, the appellee’s testator, and
also all the other parties to the present suit who were not plaintiffs
in the former suit; and upon motion of the district attorney all of said
persons were made parties defendant to that suit, and citation or-
dered to be issued for them, but defendants Stillman and Carson and
others, in writing, waived the issuance of citation, and voluntarily
entered their appearance and submitted themselves to the jurisdic-
tion of the court in that suit, and those not appearing were served
with citation.

(7) The object and purpose of the United States in intervening in
the former suit, pleading outstanding titles in said persons, and having
them made parties to that suit, as shown by their pleadings and the
allegations of the bill in the present suit, were to secure a final and
speedy adjudication of the true title to Ft. Brown reservation, and te
have that title vested in the United States by a judgment to be ren-
dered in said former suit, and then to make compensation to the own-
ers of the land. It appears from the averments of the bill that the
true intendment of the act of congress in making the appropriation to
pay for Ft. Brown is: First, that the United States should part with
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no portion of said fund until a good, valid, absolute, and indefeasible
title to F't. Brown reservation should be vested in the United States;
and, second, that the full price for said reservation, including rents,
should be paid directly to the real, bona fide owners of the property.
The government desired to speedily acquire a clear title to the prop-
erty, and pay the owners for it, and it (the government) sought to
consummate this purpose and carry out the policy of the statute by
intervening in the former suit.

(8) It appears from the bill and exhibits that to the former suit
(No. 248) at law there were 24 defendants, all of whom answered, and
all of them, except the United States and Col. Kellogg, filed pleas in
reconvention, claiming title to portions of said tract of land, which
claims all conflicted with each other. The pleadings of the parties
are, in substance, set out in the bill, and the portions of the land
claimed -by each of the claimants iy stated. It is averred in the bill
that the pleadings in suit No. 248 presented to the court, for its ex-
amination, consideration, and adjudication, a case of facts and of law
of the greatest intricacy, difficulty, and complexity, requiring great
skill, labor, care, patience, and perhaps years of litigation, for its final
solution; and, without some compromise or agreement whereby an in-
defeasible title to said property could be at once vested in the United
States, there was great danger that the appropriation could not be
made available, or would be ultimately consumed in litigation, or in
some manner lost to the owners of the property, and that in view
of the great number of persons claiming an interest in the property,
the nature of the facts and circumstances upon which alleged titles
were based, and the ancient character of some of the alleged titles,
and the frequeut and complicated character of the transfers of sald
property during 40 years, and the long duration of the controversy
between the United Stateg and the owners and claimants of the prop-
erty, and the great number of deaths and descents cast and deviges
made, and the difficult and complicated questions of law arising upon
the facts, it was absolutely impossible to make a valid title to said
reservation to the United States, except through the judgment of the
court in said suit No. 248; and when the issues were fully made by
the pleadings in said suit the parties and their counsel at once became
fully impressed with these difficulties, and the great importance and
necessity of removing them, and became and were exceedingly desir-
ous of agreeing upon some plan whereby a valid title to said reserva-
tion could be immediately vested in the United States in and by means
of a judgment of the court in said suit, followed by proper convey-
ances, with the view of having the real issnes made by the pleadings
settled after the title should be vested in the United States, and the
appropriation secured to those parties who should thereafter be found
entitled to receive the same.

(9) It is averred in the bill, and fully shown by Exhibit D, that on
July 13, 1887, the plaintiff, defendants Stillman and Carson, and 19
other partles to said former suit (No. 248), executed, acknowledged,
and delivered an agreement in which it was remted as follows:
First, that it was likely that the said suit would be called for trial the
follo'wing day, and the then present term of the court would not con-
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tinue further‘t‘han that Week and, second that there was little proba-
bility of working out a complete and accurate adjudication ‘of the
rights of the pirties to the suit (who claimed fractional interests in
said land) by the judgment of the court, “based on the verdict of the
inevitable jury”; and, third, that it was apprehended that unless in
that court, and by its ]udgment a perfect title could be adjudicated
to certain of the parties, so as to meet the requirements of the Wash-
ington authorities, there was danger of losing altogether the appro-
priation of $160, 000 made to pay for Ft. Brown reservation; and,
fourth, it was pmmarlly desirable and necessary to have such a verdict
and Judgment in said suit as would be attended with no complication,
and would be satisfactory to the department at Washington; and,
fifth, it was secondarily desirable to agree upon a method of workmg
out and ascertaining the exact rights and interests of each party to the
suit after the judgment and conveyances to the government by the
parties so adjudicated to be the owners, and the payment of the
$160,000 therefor, And in said agreement it was stipulated to the
following ‘effect, viz.: First. That in the trial of said suit the issues
made by. the p}eadings therein should not be litigated or adjudicated,
but that & verdict and judgment should be rendered and entered there-
in, vesting the complete title to F't. Brown reservation, and all money
owing by the United States for its use and occupation, in defendants
James Stillman and Thomas Carson, administrator. Second. That,
upon procuring such verdict and judgment, Stillman and Carson
should make the appropriate deed of conveyance, vestmg a good and
valid title in'and to said reservation and the rents in the government
of the United States, and a warrant should be procured and obtained
by them from the secretary of war-upon the treasurer of the United
States for the said fund of $160,000 appropriated as aforesaid, and
$20,000 of said fund should be immediately paid to certain agents at
Washington, D. C., for services in procuring said appropriation, and
that the balance of said fund ($140,000) should without delay be de-
posited in the bank of Ball, Hutchings & Co., of the city of Galveston,
Tex., to the credit of Messrs ‘William P. Balhnger T. N. Waul, and
DaVId B. Culberson, arbitrators selected in and by said avreement for
the purposes in sald agreement stipulated, and to the eﬁect in the bill
set out. Third. That the parties to said suit by said agreement sub-
mitted their respective claims to said Ft. Brown reservation, and to
said fund of $160,000, and the avails thereof, to the arbltratlon de-
termination, and award of said Ballinger, Waul and Oulberstm or
any. two of them, which should be final and conclusive of all such
claims and rights, and the issues'made by the pleadings in said suit
No. 248, and that upon the decision of said arbitrators the said fund,
less cerfain expenses in said agreement provided for, should be im-
medlatel%7 paid by the arbitrators to the prevailing partles, aceording
to their respectlve rights as found and determined by the decision
and award. “Fourth. It was’ pr0v1ded in the agreement that, if either
or any of said arbitrators should fall or refuse to act, others should be
appointed jn the 'fianner therein stated. Fifth. That the arbitrators
should go to-the city of Brownsville as soon as practlcable, and ‘there
try, arbitraté, award, judge, and determine each and every of said re-
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spective claims and ‘demands, and order the payment and distribution,
and make distribution acecordingly, of said fund, and the award of any
two of the arbitrators should be binding and concluswe upon said.
parties and fund.

(10) It is averred in the bill that on July 14, 1887, a verdict and
judgment were, by the consent.of parties, and in conformlty to said
agreement, rendered and entered in said suit, in and by which defend-
ants Stillman and Carson recovered the title and possession of the
whole of Ft. Brown reservation, and the claims for use and occupa-
tion against all of the parties to said suit, including Col. Kellogg and
the United States.

(11) It is averred in the bill that on the formal trial in suit No. 248
the issues made by the pleadings were not contested or litigated,
nor the rights of the parties adjudicated; that no evidence was offered
upon said trial upon any of the issues made by the pleadings.

(12) It is averred in the bill that the title to F't. Brown reservation
was. by said judgment vested in Stillman and Carson in trust for the
use dand benefit of all the parties to suit No. 248, and for the purposes
stipulated in said agreement, and that Stillman and Carson accepted
the title to said property as trustees for said use and purposes.

(13). It is alleged in the bill that Mr. Kleberg, United States district
attorney, though he did not sign the same, was nevertheless a party
to the agreement of July 13, 1887, for the United States, and consent-
ed td the judgment of July 14, 1887, and the United States have ac-
cepted the benefit of said agreement and judgment, and that it was
the understanding of the court which rendered the judgment, as well
as all parties to the suit, and their counsel, that the title to said prop-
erty should be by said judgment vested in Stillman and Carson in
trust for the purposes mentloned in said agreement, and for none
other.

(14) It is averred in the bill that on April 26, 1895, pursuant to the
agreement and judgment, Stillman and Carson delivered to the Unit-
ed States their deeds and releases to Ft. Brown reservation, and the
claims for use and occupation, and received from the United States
treasury the full amount of $160,000 appropriated to pay the same, and
that. they received said sum in trust, and as trustees, as provided in
said agreement

(15) It'is alleged that Stlllman and Carson fraudulently concealed
from plaintiff and the other claimants the fact that they had collected
the fund, and fraudulently appropriated and converted the whole of
the $160,000-to their own use and benefit, and are fraudulently using
the judgment of July 14, 1887, by which the title to the land was
vested in them in trust, for the purpose of defrauding all the claimants
of any and all benefit of said judgment, and of their interest in said
fund, and claim and right to said land, and are conspiring with each
other and with other persons for the purpose of fraudulently prevent-
ing and defeating a decision .and settlement of the conflicting claims
to said land and funds, and a distribution of the fund to the true
owners thereof by arbitration; that Mr. Ballinger, one of the arbi-
trators, has departed this life, and another one has declined to act,
and Stillman and Carson decline to supply their places and proceed
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with the arbitration as provided in the agreement, and refuse to ac-
count for the trust fund of $160,000, and refuse to recogmze the rights
of the other claimants in said fund ‘and refuse to give plaintiff and the
other claimants any information Whatever concerning said fund.

(16) It is shown by the averments of the bill and exhibits that the
conflicting claims to F't. Brown: reservation and said fund, and the
various issues raised in regard thereto by the record and pleadings
in guit No. 248, are now, and remain, wholly undetermined, undecided,
and unadjusted; that Stilman and Carson have by their wrongful
acts . defeated the plan for arbitration, and rendered necessary an
application to this court for a continuation and completion and final
adJudlcatlon of all the issues raised and the mattérs partly litigated
in the former suit, and for an adJudwatlon of the respéctive claims to
said fund.

(17) It-is-averred in the bill that defendant Carson is a citizen of
the state of Texas, and resides at Brownsville, Cameron county, Tex.;
that, so far as visible property is concerned, he is insolvent, and has no
v1s1ble property in this state, except such as is by law exempt from
seizure and sale under execution or attachment, and that he (Carson)
is the duly and lawfully authorized agent of ,defenda.nt Stillman in
Texas, and represents. their mutual interests in resisting all efforts
of the said claimants to compe] an accountmg by them of the trust
fund of $160,000.

(18) The bill states the names. of the attorneys of record of all the
parties in the former suit;'and it is shown that in that suit defendant
Stillman was- represented by Mr. James R. Cox, of New York, and
Messrs Ballinger, Mott & Terry, of Galveston, Tex., and that the
last-named firm also represented defendant Carson. »

(19) The prayer of the bill is:: First. That an interlocutory: decree
be made, requiring defendants Stillman and Carson to deposit the
fund of $160,000 in the registry of the court, or pay it to a receiver, as
the ‘court might direct; second, that all the conflicting claims of the
claimants to said land and fund, as the representatives of the land,
be investigated, considered, adjudicated, and settled in this smit;
third, that defendants Stillman and Carson be enjoined from making
frandulent use of said judgment, and be compelled to account to the
court for the fund of $160,000, with interest, and that the trust cre-
ated by the said agreement and judgment be enforced by the court;
fourth, that on final hearing plaintiff have a decree against Stillman
and Carson and the estate ¢f Cavazos for one-half of the fund, interest,
and cost, and that the other one-half be paid to the claimants found
by the decree of the court entitled to the same; (5) there is the usual
prayer to make parties defendant, and for process and service, and for
general relief.

On June 25, 1897, an order for substituted service, at the apphca
tion of complamant was issued by the court, granting that subpcena
issue, directed to James Stillman, to be served by the marshal of the
Eastern district of Texas upon M. F. Mott, the attorney of record of
Stillman in the action at law (No. 248), and granting further that sub-
peena issue, directed to James Stillman, to be served upon him by the
marshal of the Southern digtrict of New York. The marshal’s return.
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on the sabpoena served upon M. F. Mott shows that Mott requests the
marshal to state in his return that he does not represent James Still-
man. In accordance with the order of court, James Stillman was
served with subpeena by the marshal of the Southern district of New
York. On June 14, 1897, complainant applies by motion to the court
for an interlocutory decree, requiring said fund of $160,000 to be
paid into court, or for a receiver, to be appointed by the court, and
for the issuance of temporary writs of injunction as prayed for in his
bill. The hearing of this motion was set down for July 15, 1897, at
Austin, Tex., and service of the motion and time of hearing was served
through the post office, by registered mail, on M. F. Mott and James
Stillman. On July 15, 1897, Thomas Carson, for himself and ag
administrator, ete., filed his reply to the motion for injunction and
receiver, and, showing cause why the motion should not be granted,
states under oath that no part of said $160,000 was ever received by
him, or held by any one under his direction or control. He further
answers and shows, but not under oath, that all of the parties are not
before the court; that James Stillman is bevond the jurisdiction of
the court; that the original action at law (No. 248), and all the jssues
raised therein, have been determined and adjudicated by a final judg-
ment duly rendered and enforced; that the agreement to arbitrate was
not filed in the action at law; that there was no fund in the court, and
the court knew of no suchfund,atthe time when title was adjudicated;
that no fund has ever been within the custody of the court; or within
this district; that a breach of the independent agreement can onlv be
remedied by an independent sunit; that complairant and defendant
Carson are citizens of Texas; that the court is without jurisdiction;
that the fund sought is not within the custody of the court, or snbject
to its process; that the suit is not dependent or ancillary, or a contin-
vation of the action at law (No. 248); and that the bill is without
equity.

The foregoing statement shows the case as it was presented to the
circuit court, and on which that court passed its decree adjudeing
that it had jurisdiction of the cause as being a suit ancillary to case
No. 248 on the law docket of the court, and proceeded to appoint
a receiver to take charge of the fund, under the direction of the court,
pending the progress of nroceedings in the suit, and, in connection
therewith, enjoining the defendants Carson and Stillman from using
the judgment in the law case for the purpose of depriving the plaintiff
and the other defendants in the suit of their interest in the fund. and
from refusing to pay the same into the hands of the receiver, and from
refusing to account to the court therefor. The errors assigned are,
first, that the court erred in holding that it had jurisdiction in this
suit; naming four grounds to support this assignment. The second.
third, and fourth errors assigned are to the effect that the court erred
in granting the injunction herein, and in apnointing a receiver.

The case presented by the bill and its exhibits shows a large trust
fund held by the defendants Carson and Stillman as trustees for the
other defendants and for the complainant; that the trustees have
renounced their trust, and are refusing to execute it, or take steps to

cause it to be executed; that the original provisions for its execution
86 F.—14
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through the aid of arbitrators cannot now be effective, and that, to fix
the distributive shares of the beneficiaries, it becomes necessary to
resort to a court of equity; that the nature of the claims of the ben-
eficiaries is such that it will require a considerable time to adjust and.
fix the respective shares of the distributees; that, pending the prog-
ress of this proceeding, adequate measures should be taken for the
safe-keeping and control of the fund, under the direction of the court.
In such a state of case, it cannot be seriously questioned that the
chancellor would be authorized, if not required, to take care to pre-
serve the fund. - Nor can it:be seriously urged that the appointment
of a receiver, t0 be the hand of the court in doing that work, was an
unusual or improvident exercise of the chancellor’s authority; and the
injunction granted in aid thereof, if not pecessary, was not hurtful.
An interlocutory decree appointing a receiver will not support an
appeal. Highland Avenue & Belt Railroad Company v. Columbia
Equipment Company (decided by supreme court Jan.-3, 1898) 18 Sup.
Ct. 240. And when such a decree appointing a receiver embraces,
as in this case, the granting of an injunction, there may be no neces-
sary connection between these different parts of the decree, and the
part granting the injunction may be reversed without affecting the
other part. = It is true that on appeal the circuit court of appeals will
consider the whole case, and will determine upon the whole case
whether it should take further action than the disposition of the in-
junction on the merits requlres Atlanta & F. R. Co. v. Western Ry.
of Alabama, 2 U.'8. App. 227, 1 C. C. A. 676, and 50 Fed. 790 Smith
v. Iron Works, 165 U. S. 518, 17 Sup. Ct. 407.

It is clear, upon the face of this record, and from all the argument
of counsel, both by brief, and orally in the presence of the court, that
the real questlon involved in this appeal, and underlying the whole
assignment of errorg, and giving the only substantial support that any
of the specifications ean rest upon, is the question of the jurisdiction
of the circuit court for the Western district of Texas to entertain the
complainant’s bill. The circuit courts of the United States being
courts of limited jurisdiction, the matter of jurisdiction is in every
case one of supreme concern. In some cases, however, the jurisdic-
tion of the court, or the want of it, is so apparent as to be
beyond serious question, and in very many cases a question of juris-
diction is attempted to be raised om wholly unsubstantial ground.
This case does not fall within either of these classes, but is clearly
one where the matter of jurisdiction is not only, as always, of para-
mount concern, but the question arising with reference to it is grave.
It is of such gravity and vital character that in our opinion the appeal
allowed from the interlocutory decree should not be suffered to become
the vehicle of bringing it up for premature determination. In any
case in which the jurisdiction of the court is in issue, the wisdom of
our laws gives a direct appeal to the supreme court. It is true that
we could avoid the very delicate responsibility of provisionally decid-
ing this issue of law, that must ultimately appeal-to the supreme
court, by certifying the question to that court, and asking for its in-
struction. It is true, also, that, unless the question is carried to the
supreme court by our request for instruction, it cannot reach that
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high tribunal until after final hearing of the suit in the circuit court.
McLish v. Roff, 141 U. 8. 661, 12 Sup. Ct. 118. But the reason which
makes this delay the established procedure in a direct appeal to the
supreme court in any case in which the jurisdiction of the court is in
issue is strongly persuasive to our minds that in such a case as this
we should not pass on that issue on an interlocutory appeal, but should
dispose of the matter of injunction on the merits, and suffer the issue
ag' to the jurisdiction of the court to rest on the decision of the cir-
cuit court until the suit shall proceed to the hearing, and to the pass-
ing of the final decree, when the parties aggrieved can have their
election of appeals, as clearly pointed out to them in McLish v. Roff,
supra.

If it does not clearly appear upon the face of the record that the
action (No. 248) was begun, conducted, and concluded on an agree-
ment of all parties that the legal title to the land of the F't. Brown
reservation, and the rents due for its occupation, should be as speedily
as possible assured to the United States, in order that the contesting
claimants should transfer their claims from the land, which they did
not expeet or wish to recover, to the appropriation which had then
recently been made by congress after long and active solicitation by or
on behalf of the parties, it is at least strongly implied, from the con-
duct of all the parties, as shown by the face of the record, that the alle-
gations of the bill in this case in that regard are true; and, without the
allegations of the bill, such a state of case would have been presumed
by any one conversant with the conduct of litigated controversies af-
fecting such numerous parties and large values. A strong conclu-
sion of fact would take hold of the experienced observer, that there
was underlying the judgment in that case an agreement substan-
tially similar to that which the bill in this case shows to have been
made. The act making the appropriation was a public act, of which
the court had judicial cognizance, and doubtless actual knowledge.
The court was held at a point on, or in sight of, the Ft. Brown
reservation; and the manner of its original occupation, and of its
continued use by the government, was matter not only of local, but
of public, history. The action that the United States district attor-
ney had taken in the case, and the elaborate pleadings of the numer-
ous parties, filed in court only one day before the final judgment, ex-
clude all doubt as to that officer’s knowledge of the existence and
substantial terms of the agreement that was the true basis of the judg-
ment. If the circuit court for the Western district of Texas had not
jurisdiction of the complainant’s bill, such want of jurisdiction does
not spring from the nature of the obligations.charged to have been as-
sumed by certain of the defendants in the bill, and the rights claimed
by the complainant for himself and for the other defendants, or from
the nature of the relief sought to be obtained, but from the state of the
parties, and from some force claimed to inhere in the nature of a judg-
ment at law. To the eye of natural justice it would seem that if that
court has not jurisdiction of the parties to the agreement that was in
truth the bagis of its judgment in cause No. 248, with power to protect
the beneficiaries in the trust clearly created by that agreement, and
which has so far borne fruit as to bring- into the possession of the
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trustees the fund which was the material subject, not only of the agree-
ment, but of that litigation, its jurisdiction, proceeding, and processes
have been successfully misused by the parties sought by this bill to be
charged as trustees. . Under all the circumstances of the condition
of this case, and the allowance of this appeal, suggested in our fore-
going remarks, we deem it best, pending proceedings to a final hear-
ing in the circuit court, to concur for the time being with that court
on this question of jurisdiction, and leave it to the parties, after the
passing of a final decree, to take the question of jurisdiction, if they
so desire, to the supreme court, in the manner provided by law. On
the grounds stated, and for the reasons suggested, the decree appealed
from is affirmed.

CALIFORNIA FIG-SYRUP CO. v. CLINTON E. WORDEN & CO. et al.
(Circuit Court, N. D. California, March 22, 1898.)
No. 12,378.

1. TRADE-MARKR—INJUNCTION—SYRUP OF FIas,

Upon a bill and affidavits showing that “Fig Syrup” or “Syrup of Figs” was
not known In connection with a liquid laxative medicine until it was pre-
pared by the complainant; that the good will in its manufacture is of great
value; and that defendants, desiring to perpetrate a fraud and deceive the
publle, are making and ¢ ing a laxative under that name,—~a preliminary
injunction will be granted.

2, 8aAME—RIGHT TO INJUNCTION—MISREPRESENTATION.

The use of “Fig Syrup” or “Syrup of Figs” to designate a laxative com-
pound the basis of which is senna, and which is correctly described in the
labels or circulars as being composed of the juice of figs combined with the
medicinal virtues of various plants, is not a misrepresentation as to the
character of the compound such as will deprive complainant of the right to
equitable relief.

8. EQuiTy—MULTIFARTOUSNESS.
The question of multifariousness is largely within the discretion of the court.
As a general rule, whenever the matters set up require entirely distinct and
different kinds of relief, the bill is multifarious; but, if the relief sought is
the same as against all the defendants, a demurrer will not be sustained.

This is a suit in equity by the California Fig-Syrup Company
to enjoin the defendants from making, selling, or offering for sale any
liquid laxative preparation under the name “Syrup of Figs” or “Fig
Syrup,” or under any name in colorable imitation of the name “Syrup
of Figs” or “Fig Syrup.” The cause was heard on a motion for a pre-
liminary injunction.

Olney & Olney, for complainant,

John H. Miller and Purcell Rowe, for defendants.

MORROW, Circuit Judge, This is an order to show cause why a
preliminary injunction should not be granted as prayed for in the bill
of complaint. The motion wag heard upon the bill of complaint and
affidavits in support thereof, and upon a demurrer to the complaint
and counter affidavits. The bill alleges, among other things: That
the complainant is a corporation created and existing under the laws
of the state of Nevada. That the defendant Clinton E. Worden &
Co. is a corporation created angd existing under the laws of the state



