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road had not been put in operation is not evident. It is, however,
manifest that the road has not financially injured the complainant,
and has not prevented an increase of value, and thus far the cir-
cumstances correspond, to those which were the subject of the
O’Reilly decision, the syllabus of which is as follows:

“An injunction against the operation of an elevated railroad, constructed in a
public street in the city of New York, by authority of law, should not be granted
at the suit of an abutting owner, on proof of the wrongful appropriation of
the appurtenant éasements of light air, and access, when the plaintiff fails to
show any substantial monetary damage to his preperty, or loss suffered, by
reason of the defendant’s acts, but it appears.that, by reason’ of the presence
and operation of the elevated railroad in the street, the value of the plaintiff’s
property has increased, and that it has shared equally with all the property in
the vicinity In the general increase of values,” “*“‘The dismissal, on failure to
prove substantial monetary damage, of a complaint seeking to enjoin the oper-
ation of an elevated street railroad, on the ground of the Wrongful appropri-
ation of easements appurtenant to abutting private property, is not open to the
objection that the continued tortious acts will eventually give the defendant
company title to the property rights wrongfully' appropriated, when the judg-
ment states that it is without prejudice to the right of the plaintiff to bring
such action as he may thereafter be advised, based upon facts not inconsistent
with those herein adjudged.”

We concur both in the reasoning of J udge Gray and in the result
to which he came. The decree of the circuit court is affirmed, with
costs.

MALCOMSON v. WAPPOO MILLS.
(Circuit Court, D. South Carolina. March 21, 1898.)

1. LiceNsE To MiNE AND REMOVE PHOSPHATIC DEPOSITS — ROYALTIES—TITLE
T0 PRODUCT.

Rev. St. 8. C. § 102, authorizes the phosphate commissioners to issue
licenses to mine and remove phosphatic rock and deposits from the bed of
the Coosaw river, ete.,, and provides that parties so licensed shall be deemed
agents of the state, and each ton of the product of such mining operations
shall be deemed the property of the state, ‘“until the said parties shall have
paid the royalty thereon fixed by the board.” A licensee mortgaged its
mined product; owing the state the royalty thereon, and a large amount
for unpaid royalty on product sold. Held, that such mortgage was a supe-
rior lien to the claim of the state for the royalty on the product sold; the
mortgagee having no knowledge of such claim.

2. SAME—RIgHTS OF THE STATE—PasT-DUE ROYALTY — CONTROL OF PRODUCT.

Under Rev. St. 8. C. § 102, which provides that mining licensees of phos-
phatic territory shall be deetmed agents of the state, and that each ton of
the product of mining operations shall be deemed the property of the state
until the royalty thereon is paid, the state can refuse, except as against
bona fide purchasers without notice, to surrender its control of any portion
of such product until all past-due royalty under the license, on product dis-
posed of, is paid.

8. MEcnmlcs Liexs — CONSTRUCTION OF STATUTE — “LABORERS” AND “EM-
PLOYES. ”

Const. 8. C. art. 3, § 17, provides that every act shall relate to but one
subject, and that shall be expressed in the title. 22 8, C. St. at Large,
p. 502, is entitled “An act to provide for laborers’ liens.,” The word ‘laborer”
is not used in the body of the act, giving to employés of factories, mines,
ete., a lien for their wages or salaries. Held, that the word ‘“employés”
must be restricted to mean only such as are laborers, and neither the super-
intendent nor bookkeeper of a mining company comes within this term,
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Wm. A. Barber, Atty. Gen., for petitioner.

- Smythe, Lee & Frost, in charge of cause.
Charles Inglesley, for the Bank of Charleston, mortgagee.
Mordecai & Gadsden, representing labor liens.

SIMONTON, Circuit Judge. This case comes up on the interven-
tion of the state of South Carolina. The Farmers’ Mining Company
obtained a license to dig and mine phosphate rock and phosphate
deposits in the waters of Coosaw river, a navigable stream in South
Carolina, under the act of assembly of 1890 (Rev. St. S. C. § 102).
The Farmers’ Mining Company went into the hands of the receiver
in this case on the 18th day of October, 18)7. At that date there
were in the hands of the company 5,584 tons of phosphate rock, mined
and removed. At that date the Farmers’ Mining Company owed the
state, for royalty due and unpaid on rock dug, mined, and shipped,
the sum of $12,883.50. The royalty on these 5,584 tons has not yet
been paid. - This royalty is at the rate of 25 cents per ton. On the
4th day of October, 1897, the Farmers’ Mining Company executed to
the Bank of Charleston as collateral security for a loan of $5,000,
5,000 tons of these 5,584 tons, which mortgage is still unsatisfied.
One or more facts must be stated, to understand properly the issues
now raised: There were on hand on 1st October, 1897, 4,389 tons of
rock., Between the 1st and 15th October were mined 2,195 tons of
rock,—in all, 6,584 tons. Of these were shipped 1,000 tons, leaving
5,584 tons. The laborers and employés engaged in producing this
rock claim a lien for their wages for the period between the 1st and
15th October,—one-half month. There is a large number of unse-
cured creditors of the Farmers’ Mining Company, and it is insolvent.
The paramount right of the state to the royalty of 25 cents on each ton
of these 5,584 tons is recognized and admitted.

The intervention raises the question as to the disposition of this
rock, or of the proceeds of its sale. The attorney general, on behalf
of the state, contends that this rock is subject, not only to the payment
of the royalty to be paid on each ton thereof, but also to the payment
of the sum due to the state by the Farmers’ Mining Company on rock
heretofore dug, mined, and shipped by that company, upon which it
has not been paid any royalty, and that this is a preferred claim over
all other claims whatever. In effect, this is setting up a lien, “for
whenever the law gives the creditor a right to have a debt satisfied
from the proceeds of property, or before the property can be other-
wise disposed of, it gives a lien on such property to secure the pay-
ment of this debt.” Chase, C. J., in Re Wynne, Fed. Cas. No. 18,117.
The Bank of Charleston sets up the recorded legal lien of its mortgage,
and claims priority of payment, subject to the royalty of 25 cents per
ton, of the 5,000 tons in its mortgage. The laborers and employés,
whose respective demands will be detailed hereafter, claim the lien for
wages secured under the act of assembly of South Carolina of 1897
(22 St. at Large, p. 502). The general unsecured creditors deny the
lien of the state for anything else than the royalty of 25 cents per

ton on each ton of the 5,584 tons, and insist that as to the royalty un-
86 F.—13
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paid on rock heretofore dug, mmed and shlpped, ’che state ranks only
as a general creditor.

1. Does:the statute of South Carolma gecure’ to the state ‘the lien
it claims? The claim of the laborers and employés will be stated
hereafter. Has the state the right to obtain pmomty of payment in
the proceeds of this rock for so much of its claim ds arises from unpaid
royalty on other rock dug and mined in Coosaw river under the same
license? The solution of this question must be found in the statute
providing for the license. The statute gives the board of phosphate
commissioners- authorlty and direction to take possesqmn and control
of the Coosaw river phosphate territory, and to issue licenses to mine
therein and remove phosphate rock and phosphatic deposits therefrom
in like manner as is now provided by law for other navigable streams
and waters of the state. Then comes this proviso, which evidently
is not used in its ordinary sense, excepting the clause covered by it
from the provisions of the statute, but to quality the operation of the
statute, and as a conJunctlon to the preceding paragraph (Ballroad
Co. v. Smlth 128 U. 8.174, 9 Sup. Ct. 47):

“Provided that such partles so licensed or authorized shall be deemed agents
of the state, and each ton of phosphate rock or phosphatic deposits, the product
of such mining operations, shall be deemed the property of the state until the
sald parties shall have paid thereon a royalty to be fixed by the board at not

exceeding $2 per ton on each ton- of phosphate rock or phosphatlc deposit dug,
mined and removed "

The royaltyx, as has been seen, ‘was fixed at 25 cents per ton..

The state is the absolute owner of the beds of all the navigable
streams and waters of the state (State v. Pacific Guano Co., 22 8.'C.
50), and of their contents (Id.). Coosaw river is a navigable stream.
Under this statute the state carefully conserves its. right and title
to the phosphate rock and phospliatic deposits in:the bed of Coosaw
river—First, by granting a license to mine therein only to its own
agents; and, second, by asserting its ownership in the product of their
work,—this ownership to continue until the parties shall have paid
thereon a royalty as fixed by law. Then the ownership of the state
ceases. AsS no precise time is set for the payment of this royalty, it
can be paid at any time; and-its payment extinguishes the title of the
state, unless, from a change of circumstances, some right or equity
intervened. The statute uses these words:

“And each ton of phosphate rock or phosphatie deposit, the prcduct of such

mining operations, shall be deemed the property of the state until the sald par-
tles shall have paid thereon a royalty.”

There are three words which contain the essence of this statute,
—*%each,” “until,” “thereon.” What is the subject-matter? Each ton,
What is said of it? It is deemed the property of the state. How
long? Until the royalty has been paid thereon. “Each” is defined
thus:

“Bvery one of any number or. numerxcal aggregate, consxdered individually,
équivalent to the adjéctival phrase ‘each one ’—as, each went his way; each had

two; each of them was of a different size (that is, from all the others, or from
every one else in the number).” Cent. Dict.
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The language “each ton,” then, means each ton, taken severally,
individually, shall be deemed the property of the state until the said
parties have paid the royalty thereon; that is, on that individual ton.
The royalty is on each ton, is measured on each ton as the unit, and
that ton is the property of the state until this specific royalty is paid
on it. Then it ceases to be property of the state. If this be so, then
nothing remaing to devest the right of property of the state in each of
the tons mined and removed but to pay the royalty on it. That
would be the effect of the other construction. This phosphate rock is
dug, mined, and removed for commercial purposes. It is a large
factor in the exports of the state. It is dug, mined, and prepared for
sale, and for sale, not in bulk (that is, not of the whole product at one
time to one purchaser), but in parcels. Out of a pile of 5,000 tons,
1,000 tons are sold, and are put in progress of loading for export.
According to the view expressed by the attorney general, these 1,000
tons do not cease to be the property of the state, and become the un-
disputed property of the miner, or his assigns, until not only the
royalty on each ton of the 1,000 tons is paid, but until all dues to the
state by the mining company are fully paid and satisfied. 'The prop-
erty thus being in the state, it could assert its right anywhere, and
retake the rock into possession. Who then could safely purchase
phosphate rock, if a safe title depended upon the release and satisfac-
tion of a clalm unadjusted, perhaps disputed? Such a construction
would destroy commercial dealings in phosphate rock, and defeat the
whole purpose of the statute, which was to utilize the phoqphate prop-
erty of the state by inducing persons to mine it. If, however, it be
said that one can purchase phosphate rock, and if the royalty be paid,
or provision be made for its payment, he could get a good title, with-
out more, then the position taken by the Bank of Charleston can be
sustained. A mortgagee is a purchaser, and can occupy the position
and be entitled to the protection of a bona fide purchaser without
notice. Haynsworth v. Bischoff, 6 8, C. 159. It is said that the bank
does not occupy this favored position, because it was put on notice by
the statute. But the statute declares that the state is the owner of
the property until the royalty has been paid. What that royalty is, is
matter of public record. Of that the mortgagee must take notice,
and so holds its mortgage subject to it. But what notice had it of an
outstanding claim for royalty on other rock not in possession of its
mortgagor, and long since shipped by the mortgagor? How could it
ascertain the amount and character of this? A special agent is ap-
pointed by the state for the purpose of supervising these phosphate
companies, The board of phosphate commissioners (high function-
aries) are charged with the protection of the interests of the state.
How could the bank know, or be presumed to know, or be made to lose
for not knowing, that the Farmers’ Mining Company, instead of pay-
ing the royalty on the rock removed by it, was indulged by the state
officials, and given credit for large sums, the payment of which the
law made a condition precedent to their handhng this rock? To hold
a purchase, absolute or quahﬁed affected by the lien of a claim like
this, would be protecting a secret lien,—a practice the law abhors.
The attorney general, in his argument, took the position first that the
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rock, the declared pr erty of the state, having been mined by the
agents of the state, ané3 50 in their possession as its agents and there-
fore in the possession of the state, it has the right to maintain that
possession and to hold it until all the royalty on this specifi¢ rock, and
all other claims it has on any account against this same agent, are
fully satisfied. What force will be given to this position as against
the Farmers’ Mining Company and its unsecured creditors will be
considered hereafter. But the controversy between the state and
the ‘bank of Charleston is between a bona fide purchaser, without
notice, holding a legal, recorded lien, and the state, which sets up a
secret lien; or, to put it in another way, the controversy is between a
legal, recorded lien and an equity or an equitable lien. Even were the
equities equal, the law must prevail. The attorney general presses
the analogy between the position occupied by the state in this case
and that of a mortgagee of a chattel, who has foreclosed his mortgage,
sold the property, and is in possession of the proceeds. He has un-
questionably a right to use these proceeds first for the extinguishment
of the mortgage debt, and then for the payment of any lawful debt
held by him against the mortgagor. McLendon v. Wells, 20 8. C. 514;
Reese v. Lyon, Id. 17; Walling v. Aiken, McMul. Eq. 1. The ratio
decidendi of these causes is this: By a chattel mortgage the legal
title passes to the mortgagee. On breach of condition the whole
title passes. By foreclosing, the mortgagee exercises his right of
property. Thenceforward his relation to the mortgagor changes He
becomes the debtor to the mortgdgor for the surplus remaining after
paying the mortgage. This is“a money demand, and subJect to all
defenses by way of set-off or counterclaim Whlch any other money
demand has. ' But if, upon the execution of the chattel mortgage,
or soon thereafter, before foreclosure, the mortgagor has executed a
second mortgage, or has assigned to a third party, for value, his inter-
est in the surplus, and of this had given notice to the first mortgagee,
it is clear that thelatter could not retain such surplus. It is diffi-
cult to see any analogy between ‘thig condition of things and the rela-
tion between the miner and the state. The state has not sold, has
taken no steps to sell, has 1o provision made for the sale by it of the
rock. The miner is compenSa’ced for work done in utilizing and mak
mg merchantable the property of the state, with the privilege, on pay-
ing a royalty, of making it his property. The priority of the mortgage
of the Bank of Charleston ig recognized.

2. A very difficult question, dependent on very different principles,
arises upon the controversy between the state and the general credit-
‘ors,. These creditors have no lien or special interest in thé property.
They have a claim upon the mining company,—an open claim. The
only connection they have with this rock or its proceeds is through the
mining company, and their only claim is against its rights in this rock.
A judgment cannot take precedence of an unrecorded mortgage.
Hampton v. Levy, 1 McCord, Ch. 107. ‘The reason is that an unse-
cured creditor, even after Judgment cannot take any greater right
than the judgment debtor could. And, as the debtor is bound by
the mortgage, so the creditor is, also. ‘The payment of the money
under these eircumstances to the judgment creditor would be in ex-
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oneration and relief of the debtor, and for his benefit, in despite of
the mortgage contract which bound him. Could the Farmers’ Mining
Company, if no receiver had been appointed, resist this claim of the
state? Could this court aid the company if it did resist the claim?
The rock mined was the property of the state. When the mining
company got it out, it was the agent of the state, and the rock con-
tinued, under the terms of the license, to be the property of the state
until the royalty was paid. The appointment of the receiver makes
no change in the title or rights of property. It only puts him in pos-
session for the benefit of the party ultimately entitled. Union Nat.
Bank of Chicago v. Bank of Kansas City, 136 U. 8. 223, 10 Sup. Ct.
1018. The royalty has not yet been paid. The rock being in pos-
session of the state through its agent, and the possession of the re-
ceiver being for the real owner, the state has an equity, before sur-
rendering the possession, to require its agent to settle up all outstand-
ing accounts between them,—especially so as the agency now ceases
and determines. If the Farmers’ Mining Company were not in-
solvent, and were seeking the possession of this rock, at the same time
being largely indebted to the state for other rock, would it not be in-
equitable to require the surrender of this rock, the other accounts
being unpaid, and allow the mining company to spend the pro-
ceeds, leaving the state unpaid? If in the case at bar the proceeds
of this rock be turned over to general creditors, we would be taking
the property of the state, and applying its proceeds to the exoneration
of its debtor, and compelling it to come in and take a share with others
in the proceeds of the sale of its own property; these others having no
lien upon or claim on the property, nor in any way protected by an
estoppel working against the state, if any such estoppel could
exist. It is familiar law that an agent in possession of the prop-
erty of his principal can retain possession of that property until
his money demands upon the transactions between himself and
his principal have been adjusted and settled. Is there not a cor-
relative right in the principal, in control of property in which his
agent has an interest growing out of the agency, to maintain that con-
trol until the money demands in the transactions between himself and
his agent are adjusted and settled? This right cannot strictly be
called a lien in favor of the state. The conclusion proceeds on the
idea that the rock in place was, and after the mining is, the property
of the state. No one can be said to have a lien on his own property.
But it is more correct to say that, when the licensee seeks to obtain
control of the rock and its proceeds under the license contract, it is
perfectly competent for the state to refuse to surrender its control of
the rock until the licensee shall pay up all past-due royalty which, in
breach of this same contract, he has heretofore omitted to pay. This
conclusion in no wise conflicts with that reached in the matter of the
mortgage of the Bank of Charleston. There the mining company,
in due course of business, mortgaged the rock to the bank. It thus
became a bona fide purchaser for value, with no notice of any other
claim on the part of the state but for the 25 cents a ton royalty. This
prevailing equity secures it. In the branch of the case now under
discussion there is no lien and no equity antagonizing the state.
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And, even were there an equal equity with that of the state, the equi-
ties being equal, the law must prevail for the state. 'When the lien
of the mortgage of the Bank of Charleston is satisfied, the remainder
of the proceeds of the sale of this rock must be applied towards the
debt due to the state, less any lien the laborers may have.

As to the laborers: There is no question that all who come within
this term, “laborers,” are by the express language of the act entitled
to a lien for the wages due. These are from the 1st to 15th October,
—one-half month, This is not denied. But it appears that in the
list is the name of Mr. Lawton, who was the superintendent of the
mining operations, and of Mr. Titsell, who was assistant in the office
as bookkeeper. Are they within the protection of the act? What
was the intent of this act? The constitution of the state of South
Carolina has rendered unnecessary much of the research formerly
needed in order to discover the intent of a statute. The refined and
complicated rules laid down by Dwarris and other text writers need
not be closely examined. The state constitution gives a key to the
statute, and that is its title. “Every act or resolution having the force
of law shall relate to but one subject and that shall be expressed in its
title.” Art. 3, § 17. 'We look, then, to the title of the act, and the
enactment must express the same purpose as the title, or the act is
void. The title of this act is, “An act to prov1de for laborer 8 lien.”
The body of the act gives to all employés in factories, mines, and so
forth, a lien, whether they be employed either by the day or month,
whether the contract be in writing or not, to the extent of the salary
or wages that may be due. The word “laborer” does not appear in the
body of the act. To sustain the act,—and that is a primary law of
interpretation (“Ut res magis Valeat quam pereat”)—the word “la-
borers” must be synonymous with the word “employés”; and, as the
word “laborers” is used in the title, the word “employés,” used in the
body of the act, must be so restricted as to mean such employés as are
laborers. This being so, neither the superintendent nor the book-
keeper comes within this term. Let a decree be prepared in accord-
ance with this opinion.

KUNSEMILLER et al. v. HILI.!
(Clrcult Court of Appeals, Eighth Circuit. March 21, 1898)
No. 917,

APPEAL AND ERROR—FINDINGS AND DECREE.

In determining whether the evidence justifies the finding and decree, they
are to be taken as presumptively correct, and, unless it clearly appears from
the record that some mistake has been made in the consideration of the evi-
dence, the decree should not be disturbed.

Appeal from the Circuit Court of the United States for the Dis-
trict of Colorado.

Charles Hartzell (George P, Steele, on the brief), for appellants.

John T. Bottom, for appellee.

Before SANBORN and THAYER Cll‘(:lllt Judges, and RINER,
District Judge.

1 Rehearing denied May 2, 1808,
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-RINER, District Judge: This is a suit in equity, brought by
Zeph T. Hill, as receiver of the German National Bank of Denver,
against Charles Kunsemiller, Jr., and Lilla G. Kunsemiller, his wife,
to subject certain real estate described in the bill, the title to which
stands in the name of Lilla G. Kunsemiller, to the satisfaction of a
judgment recovered by Hill, as receiver, against Charles Kunsemil-
ler, Jr. It is alleged in the bill that for more than 10 years prior
to the appointment of the receiver, Charles Kunsemiller, Jr., had
been in the employ of the German National Bank as bookkeeper,
assistant cashier, and cashier; that while he was employed as
assistant cashier and cashier of the bank, by means of overdrafts
and loans to himself, he had wrongfully taken money from the bank,
with which he purchased the property sought to be subjected to the
payment of the judgment, and caused the same to be conveyed to
his wife, without consideration, for the purpose of placing it beyond
the reach of his creditors. The answer of the defendants admitted
that a small portion of the money expended in the erection of the
house built upon the lands was borrowed from the bank, but, with
this exception, denied the allegations of the bill respecting the
purchase of the lands and the improvements made thereon. It
also denied that Lilla G. Kunsemiller was without estate, but, on
the contrary, alleged that the property in controversy was pur-
chased, and the improvements thereon made, almost entirely with
her individual money. It was further denied that during the time
Kunsemiller contracted the indebtedness to the bank he was unable
to pay his debts, but his insolvency at the time the answer was filed
was admitted. It was also denied that the property was acquired
or that it was held in the manner or for the purpose alleged in the
bill of complaint. At the final hearing a decree was entered in
favor of the receiver, from which decree this appeal has been taken.

The first paragraph of the decree is as follows:

“(1) That the lands and premises conveyed by George J. Kindel to the defend-
ant Lilla G. Kunsemiller on the 29th day of April, A. D, 1890, mentioned in the
complainant’s bill of complaint, and described as follows: ‘Lots twenty-four (24),
twenty-five (25), twenty-six (26), twenty-seven (27), twenty-eight (28), and twen-
ty-nine (29), in block ten (10) of Tabor & Kindel’'s resubdivision of blocks ten (10)
and eleven (11), in Sloan’s Lake subdivision, as laid down in a certain map or plat
on file in the office of the clerk and recorder of that said county of Arapahoe,
and state of Colorado,’—together with all improvements thereon, are held by the
said Lilla G. Kunsemiller as trustee for her co-defendant, Charles Kunsemiller,
Jr.,, and are subject, in equity, to the payment of the judgment heretofore, and
on, to wit, the 13th day of December, A. D. 1895, recovered in this court by the
complainant against the said Charles Kunsemiller, Jr., for the sum of nine
thousand seven hundred and forty-seven dollars and twenty cents ($0,747.20),
after the said defendant Lilla G. Kunsemiller shall have first been paid out of
the first proceeds of the sale of the said lands and premises the sum of eight
hundred and seventy dollars and fifty-five cents (§870.55), as hereinafter men-
tioned.”

The decree then provides for the advertisement and sale of the
premises under the direction of a master, and for the application
of the proceeds thereof in conformity with the finding made therein.

It is insisted by the appellants that the decree was in favor of the
wrong party; that the finding and decree of the circuit court were
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in favor of the appellee, when they should have been in favor of the
appellants, The only question presented by the record is a ques-
tion of fact,—did the evidence considered by the circuit court jus-
tify the finding and decree? In determining this question the find-
ing and decree must be taken as presumptively correct, and, unless
it clearly appears from the record that some mistake has been made
in the consideration of the evidence, the decree should not be dis-
turbed. The rule to be applied is clearly stated in the case of Craw-
ford v. Neal, 144 U. 8. 585, 596, 12 Sup. Ct. 759, where it is said:

“The cause was referred to a master to take testimony therein, and to report
to this court his findings of fact, and his conclusions of law thereon. This he did,
and the court, after a review of the evidence, concurred in his finding and con-
clusions. Clearly, then, they are to be taken as presumptively correct, ang,
unless some obvious error has intervened in the application of the law, or some
sericus or important mistake has been made in the consideration of the evidence,
the decree should be permitted to stand.”

See, also, Tilghman v. Proctor, 125 U. 8. 136, 8 Sup. Ct. 894; Kim-
berly v. Armg, 129 U, 8. 512, 9 Sup. Ct. 855; Warren v. Burt, 12 U,
8. App. 591, 7 C. C. A, 105, and 58 Fed. 101; Paxson v. Brown, 27
U. 8. App. 49, 10 C. C. A. 135, and 61 Fed. 874.

We do not deem it at all necessary to here review the testimony
at length. It is sufficient to say that, after a thorough examination
of the record, with the aid afforded by the arguments and briefs
of counsel, we are unable to hold that the evidence did not justify
the finding and decree made and entered by the circuit court. The
decree, therefore, will be affirmed.

ALTSCHUL v. GITTINGS, Sheriff,
(Circuit Court, D. Oregon, April 1, 1898.)
No. 2,236.

1. TaxaTioN—EquarizaTron—SuiT 70 ENJoiy COLLECTION.

Where the law creates a board of equalization, and provides that “it shall
be the duty of persons Interested to appear at the time and place appointed
for the meeting of the board, * * * and if it shall appear that there
are any lands * * * assessed under or beyond their actual value such
board shall make the proper correction,” a person aggrieved by the wrongful
act of the assessor cannot maintain a suit in equity to enjoin the collection
of any portion of the tax unless he first seeks redress at the hands of the
county board of equalization.

2. BAME—POWER OF BOARD OF EQUALIZATION.

The board of equalization created under the laws of Oregon i3 empowered
to correct all errors of assessment,—as well those where the property or
rights are not the subject of taxation as those where the assessment is un-
equal or excessive,

8. Same—ExcLusivE REMEDY—FEDERAL QUESTION.

Where the laws of a state create tribunals for the correctlon and equaliza-
tion of assessments, and confer upon such tribunals power to grant relief
to aggrieved persons, it is for the supreme court of the state to determine
whether the statutory remedy Is exclusive, or whether it is only cumulative;
and the supreme court of Oregon having held that the jurisdiction given
county boards of equalization is exclusive, and that the court is without juris-
diction to grant relief from the erroneous exercise of the taxing power except
in cases of fraud, such decision raises no federal question,




