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tiff. But the objection was overruled, and on appeal the ruling was
confirmed. Mr. Justice Field, in delivering the opinion of the su-
preme court, after stating the contention of the defendant, said:
"The answer to this position is obvious. In Wisconsin the laws of Illinois have

no operation. The defendant Is. a corporation, and, as such, a citizen of Wis-
consin, by the laws of that state. It Is not there a corporation or a citizen of
any other state. Being there such, It can only be brought into court as a citizen
of that state, whatever Its status or citizenship may be elsewhere."
This statement of the law contains the Ilist of the whole matter.

These propositions were reaffirmed in Pennsylvania R. Co. v. St.Louis,
A. & T. H. R. Co., 118 U. S. 290, 6 Sup. Ct. 1094. 'l'he plaintiff was a
citizen of Illinois. The defendant, the Indianapolis & St. Louis Com-
pany, was a citizen of Indiana. It was an admitted fact that it was
also a citizen of Illinois. This fact was held to create no difficulty.
But it was further claimed that the plaintiff was not only a citizen
of Illinois, but of Indiana also. Mr. Justice Miller, who delivered the
opinion of the court, was at pains to show that this claim was not sup-
ported by the facts, but said that, if it were so, it was not settled
that the plaintiff could not rely upon its Illinois citizenship to main-
tain the suit. In the present case the plaintiff has no other citizen-
ship than that of Michigan, where the suit is brought. It may be
added that it is the necessary and logical corollary of the doctrine
on which the decisions in the above cases rest, namely, that the court
looks only to the law of the state in which the suit is brought for
the purpose of determining the citizenship of the corporation in such
cases, that a citizen of one of the states in which the corporation ex-
ists cannot maintain a suit against it in the federal courts of the state
whereof he is himself a citizen.· The result is that the plea must be
sustained, and the cause dismissed, for want of jurisdiction.

NASHVILLE, C. & ST. L. RY. v. TAYLOR et aL
(Circuit Court, M. D. Tennessee. March 15, 1898.)

I. COURTS-JURISDICTION.
Jurisdiction is the power to hear and determine the subject-matter In con-

troversy between parties to a SUit, to adjudicate or exercise any judicial
power over them.

3. JURTSDTCTION OF FEDERAl, COURTS.
"vhlle, in delermining a question of jurisdiction In courts of the United
States, great care should be exercised not to entertain jurisdiction upon too
doubtful ground, yet those courts have no more right to decline the exercise
of jurisdiction Which Is given than to usurp that which Is not given.

8. SA)TE.
In that class of cases In which a federal question Is Involved, and on which

jurisdiction In the courts of the United States depends, the character of the
question is the same whether the jurisdiction exercised Is appellate, original,
or by removal, the jurisdiction In either form depending upon the constitu-
tional grant of power.

4.. SAME-SUPREME AND CIRCUIT COURTS.
From this principle It follows that decisions of the supreme court of the

United States In cases brought before it from the circuit courts, and those on
writ of error to the highest court of a state, are equally Instructive In de-
termining when there is a federal question such as supports the original juris-
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diction of the circuit court as being a suit "arising under the constitution or
laws of the United States, or treaties made, or which shall be made, under
their authority" (excluding those which grow out of "a commission held or
authority exercised under the United States").

Ii. SAME.
Whether a suit is one that arises under the constitution or laws of the

United States is determined by the questions involved. If from them it ap-
pears that its correct decision depends upon the construction of either, then the
case is one arising under the constitution or laws of the United States.

6. SAME-QUESTION OF JURISDICTION.
There is a clear distinction between the existence of a federal question, for

the purpose of jurisdiction, and the actual decision of that question on its mer-
its. The jurisdiction of the federal courts does not depend upon the validity
of the claim set up under the constitution or laws of the United States, but
upon the fact that the Claim Involves a real and substantial dispute or con-
troversy in the suit.

7. FOURTEENTH AMENDMENT-EXECUTION OF STATE STATUTE.
State action, to which the prohibitions of the f.ourteenth amendment to

the constitution of the United States extend, is not limited to a legislative
enactment, as it comes from the hands of the legislature, but extends to all
Instrumentalities and agencies officially employed in the execntion of the
law down to the point where the personal and property rights of the citizen
are touched. •

a. SAME-EQUAL PROTECTION OF THE LAWS.
'What constitutes a denIal of the "equal protection of the laws" depends,

In a large measure, upon what rIghts have been conferred or protection ex-
tended under the constitution and laws of the particular state in which the
question arises.

9. SAME-OPPRESSIVE DIscRauNATJON.
When a state itself undertakes to deal with its citizens by legislation, It

may not single out a class of citizens, and subject that class to oppressive
discrimination, especially In respect to those rights so important as to be
protected by constitutional guaranty.

10. SAME.
'Yhlle It may be true that the proposition that a tax statute, or a tax laid

under a statute, is in violation of the constitution of the state, Is not of
itself necessarily suffIcient to constitute a violation of Const. U. S. Amend.
14, yet when, in addition, the statute results In an arbitrary and oppressive
discrimination in regard to a large class of citizens, or a large species of
property, it is such class legislation, and such denial of the equal protection of
the laws, as renders it obnoxious to the fourteenth amendment.

11. SAME-PHOVISION OF STATE CONSTITUTION.
'Where the organic law of a state has brought every citizen in the state

Into one constitutional class for the purpose of taxation, and has provided
that taxes shall be assessed and levied on value as the only basis, and at a
rate equal and uniform in proportion to value, it is not competent, under the
form of classification, to divide up this class, and violate the constitution.

12. JURISDICTION OF FEDERAL COURT-FOURTEENTH AMENDMENT-STATE TAX
LAW.
Complainant brought suit in the federal circuit court in Tennessee against

the state boaru of equalizers, to enjoin the certification by them to the state
comptroller of the assessed valuation on complainant's property for taxation
for 1897 and 18l:l8, upon the ground, among others, that under the laws ap-
plicable to railroad and telephone properties it had been deprived of the
constitutional right of equalization provided for and allowed In respect to all
other property in the state subject to taxation, and in consequence its prop-
erty had been assessed at 25 to 40 per cent. more in proportion to value
than other classes of property. The state constitution (article 2, § 28) pro-
vides that "all property shall be taxed according to its value, that value to
be ascertained in such manner as the legislature shall direct, so that taxes
sl1a11 be equal and uniform throughout the state. No one species of prop·



170

erty - - - shalt be taxed higher than liny other species .- - • of the
same value." Held, on demurrer, that the suit Involved a, federal question,
under the fourteenth amendment to the federal constitutIon, whlcb conferred
jurisdIction upon the cIrcuIt court.

Vertrees & Vertrees, J. M. Dickinson, Smith & Maddin, East &
Fogg, an,d J. D. B. De Bow,for complainant
G. W. Pickle, Atty. Gen., James O. Bradford, and Granberry &

Marks, fOf defendants. .
CLARK, District Judge. This Blitt .is brought against the defend·

ants as the state board of equalizers, to enjoin the certification by
them to the state comptroller of the assessed valuation on complain.
ant's property for taxation for 1897 and 1898, an." in this method to
prevent the comptroller from certifying the apportioned valuations to
the various counties and municipnl corporations in the state entitled
to collect taxes in proportion to the mileage of railway lying in such
counties and municipal corporations. It appears from the allegations
of the bill in this case, as it did in those in Railroad and Telephone
Cases, 85 Fed. 302, that tl}e complainant sought to have the assess·
ments corrected before the board of equalizers, and the bills tender or
offer to pay the full amount of the taxes which would be due with com·
plainants' property assessed at the same rate at which other property
in the state is assessed. The general grounds of relief stated in the bill
are:
"(1) That the assessments were made by the state railroad commIssioners, ap-

pointed under all. act whIch, It Is clailIied, Is unconstitutional, as vIolatIng the state
constitution, and the United 'States constitutIon, and these assessors' could not,
therefore, lawfully make the assessments. (2) That the same property had been
already valldly assessed and certIfied for the year 1897, and that a reassess-
ment for the year 1897 Is unauthorized and voId. (3) That discrImInation
is made against railroad property, which, if sold for 'UnpaId taxes, Is not sold
subJect to redemptIon, while other property as a species or 'class is. This,
it Is claimed, Is a denial of the equal. protection of the law by the state. (4)
Errors In receiving and rejecting evidence by the board are specified. (5)
It Is alleged that plaIntiff has been deprived of the right of equalizatIon under
the laws applicable to railroad and telephone properties, while such equaliza·
tlon is provIded for and allowed in respect to all other property In the state
subject to taxatIon. It Is alleged that., In consequence of the denial of thIs
right, complainant's property is assessed at 25 to 40 per cent. more in proportIon
to value than other classes of property in the state. This, It Is said, is in vio-
lation of the state constItutIon, and also of eimst. U. S. Amend. 14, wherein it is
provIded: 'Nor shall any state deprive any person of life, liberty or property,
without due process of law, nor deny to any person within its jurIsdictIon the
equal protection of the laws.' "
The provision of the state constitution is as follows:
"All property shall be ta.:ted accordIng to Its value, that value to be ascertained

in such mauner as the legislature shall direct, so that taxes shall be equal and
unIform throughout the state. No one specIes of property from which a tax
may be collected, shall be taxed higher than any other species of property of the
same value." Tenn. art. 2, § 28.
In this connection the bill sets out, somewhat in detail, the provi·

sions of the tax laws applicable to railroad and telephone properties as
a class, and those which apply to other property as a class, including
the features which it is claimed are discriminating in character, !'Itat-
ing also the results of these laws in their practical administration.
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The case is heard on application for injunction and on demurrer to
the bill.
The question as to the jurisdiction of this court, raised by the de-

murrer, must first be considered and decided, for it depends upon the
disposition to be made of that question whether it is within the!
province of this court to determine any other issue presented in the
case. This is the question to which the discussion has been mainly
directed, and relates to federal, as distinguished from state, jurisdic-
tion. The argument has taken such a range as renders it necessary
to examine at some length into the general jurisdiction of the courts
of the United States, original and appellate, over "suits of a civil na-
ture at common law or in equity," as shown by the decisions of the
supreme court of the United States and the legislation of congress,
first referring to the constitutional grant or declaration of the judi-
cial power, which lies at the very foundation of the whole matter.
Among other specified cases, the national constitution declares that
"the judicial power shall extend to all cases in law and equity arising
under this constitution, the laws of the United States and treatieS!
made, or which shall be made under their authority." Const. art. 3,
§ 2. The constitution further ordains "that the judicial power of the
United States shall be vested in one supreme court, and in such infe-
rior courts as the congress may, from time to time, ordain and estab-
lish." ld. § 1. The constitution expressly extended the original
jurisdiction of the supreme court of the United States to certain named
cases, and conferred on that court appellate jurisdiction over all
other cases coming within the national judicial power, "with such ex-
ceptions, and under such regulations, as the congress shall malee."
The constitution did not otherwise undertake to distribute the juris-
diction,-that subject being left to congress,-the constitution in that
respect not being self-executing. It has been held from
the beginning that the appellate jurisdiction of the supreme court can
only be exercised in accordance with the acts and regulations of con-
gress upon that subject. Wiscart v. D'Auchy (1794) 3 Dull. 321;
American Const. Co. v. Jacksonville, T. & K. W. Ry. Co., 148 U. S.
378, 13 Sup. Ct. 758; Mining Co. -v. Turck, 150 U. S. 141, 14 Sup.
Ct. 35. Jurisdiction is the power to hear and determine the subject-
matter in controversy between parties to a suit, to adjudicate or exer·
cise any judicial power over them. Rhode Island v. Massachusetts,
12 Pet. 657. The supremacy of the national constitution and laws
was declared in this language:
"This constitution and the laws of the United States, whiCh SDIlJ" be made iu

pursuance thereof, shall be the supreme law of the fund." Const. U. S. art. 6.
cl. 2.

To preserve this supremacy, it was de.emed necessary to invest the
courts of the United States with the power of original or final deter·
mination of all causes of the clas'ses specified in the constitution.
In Cohens v. Virginia, 6 Wheat. 380, the supreme court of the

United States said:
"The general government, though -limited as to its objects, is supreme with

respect to those objects. This principle is a part of the constitution, and, it
there be any who deny its necessity, none can deny Its authority,"
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And, speaking of the obligation to preserve the principles and
supremacy of the constitution, the court observed:
"One of the instruments by which this duty may be peaceably performed III

the judicial department. It Is lIuthorlzed to decide all cases of every descrip-
tion arising ,under the constitution or laws of the United States."
The same proposition was stated in another form by the court in

Whitten v. Tomlinson, 160 U. S. 238, 16 Sup. Ct. 300, Mr. Justice Gray
saying:
'>"By the judicial system of the United States, established by congress under
the power conferred upon it by the constitution, the jurisdiction of the courts
of the several states has not been controlled or Interfered with, except so far as
necessary to secure the supremacy of the constitution, laws, and treaties of the
United States."
And so, in Osborn v. Bank, 9 Wheat. 818, the court said:
"All governments which are not extremely defective in their organization

must possess, within themselves, the means of expounding, as well as enforcing,
their own laws. If we examine the constitution of the United States, we fl.nd
that its framers kept this great political principle in view. The second article
vests the whole executive power in the president, and the third article declares
'that the judicial power shall extend to all cases In law and equity arising under
this constitution, the laws of the United States, and treaties made, or which
shall be made under their authority.' This clause enables the judicial department
to receive jurisdiction to the full extent of the constitution, laws, and treaties
of the United States, when any question respecting them shall assume such a form
that the judicial power is capable of acting on it. That power is capable of
acting only when the subject Is submitted to it by a party who asserts his rights
In the form prescribed by law. It then becomes a caile, and the constitution
declares that the judicial power shall extend to all casell arising under the con-
stitution, laws, and treaties of the United States."
In the cases of Cohens v. Virginia, 6 Wheat. 264, and Osborn v.

Bank, 9 Wheat. 738, the reasons for the grant of judicial power to
the courts of the United States,and the extent and limits of such
power, are explained at length, and with great care; and these lead-
ing cases have been often affirmed, followed, and applied down to the
present time. U. S. v. Old Settlers, 148 U. S. 468, 13 Sup. Ct. 650.
It must be observed in the outset, and never forgotten, that the juris-

diction of the courts of the United States, depending on the subject·
matter or character of the case, whether exercised directly as
original jurisdiction, or indirectly in the form of appellate jurisdic-
tion over final judgments of the state courts, extends to and is lim-
ited b;r. the class of cases specified in the constitution in which the
jurisdiction depends upan the character of the case. The application
of this proposition will appear further on.
In Osborn v. Bank, 9 Wheat. 818, Mr. Chief Justice Marshall, speak-

ing for the court, said:
jurilldiction, so far as the constitution gives a rule, is co-extensive

with the judicial power. We fl.nd in the constitution no prohibition to Its ex-
ercise in every case in which the judicial power can be exercised. It would
be II very bold construction to say that this power could be applied in its appel-
late form only to the most Important class of cases to which It is applicable.
The constitution establishes the supreme court, and defl.nes Its jurisdiction. It

cases In which its jurisdiction Is original and exclusive, and then
<Ieflliles that which Is appellate, but does not insinuate that in any such case
the power cannot be exercised In Its original form by courts of original juris-
diction. It Is not Insinnated that the judicial power. in cases depending on the
character of the cause, cannot be exercised In the first instance in the courts or
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the UnIon, but must first be. exercised In the tribunals of the state; tribunals
ovt'l' which the government of the Union has no adequate control, and which
may be closed to any claim asserted under a law of the United States. We
perceive, then, no ground on which the proposition can be maintained that con-
grE,ss is incapable of giving the circult courts original jurisdiction in any case
to which the appellate jurisdiction extends."
It is very true that congress, in the distribution of jurisdiction not

otherwise distributed and extended by the constitution itself, may con-
fer all or less than all of this jurisdiction on different courts of the
Union, and may vest such jurisdiction in those courts -in an original
Qr appellate form, as it may think best; but in the distribution of
jurisdiction the constitutional limit on jurisdiction must be respected,
and cannot be exceeded. So that jurisdiction, original or appellate,
as depending on the subject·matter or character of the litigation, must
be limited to cases involving a federal question, and cannot be ex·
tended to cases nonfederal in their character. Practically, and in
suits of a civil nature, the cases coming within the jurisdiction of the
courts of the United States divide themselves into two great classes:
First, where the jurisdiction is founded on the character of the parties;
and, second, where jurisdiction depends on the subject-matter or
character of the suit. In regard to these two classes of cases the
supreme court, in Cohens v. Virginia, supra, said:
"In one description of cases the jurisdiction of the court is founded entirely

(In the character of the parties, and the nature of the controversy is not con-
templated by the constitution. The character of the parties is everything,
the nature of the case nothing. In the other description of cases the jurisdiction
Is founded entirely on the character of the case, and the parties are not con-
templated by the constitution. In these the nature of the case is everything,
the character of the parties nothing."
In the judiciary act of 1887, as corrected by the act of 1888 (25

Stat. 434), the provision with respect to the original jurisdiction of this
court is:
"That the circuit courts of the United States shall have original cognizance

concurrent with the courts of the several states, of all suits of a civil nature, at
common law or in equity, where the matter in dispute exceeds, exclusive of in-
terest and costs, the sum or value of two thousand dollars, and arising under
the constitution or laws of the United States, or treaties made, or which shall
be made under their authority."
The original cognizance here is "concurrent with the courts of the

several states," for the presumption in all cases is, and justly so, that
the courts of the states will do what the constitution and laws of the
United States require. St. Louis, I. M. & S. R. Co. v. Southern Exp.
Co., 108 U. S. 24, 2 Sup. Ct. 6; City of New Orleans v. Benjamin, 153
U. S. 424, 14 Sup. Ct. 905. When the jurisdiction is founded upon
the subject-matter alone, regardless of the citizenship of the parties,
the case must be one arising under the national constitution or laws,
or, as the common expression is, must be a case which inVOlves a
"federal question." The early provision made by congress in the
Judiciary act of 1789 (section 12) fQr the removal of causes from the
state courts to the courts of the United States, re-enacted in substance
in Rev. St. § 369, as clause 1, and continued in force until 1875, did
not authorize a removal from the state courts to the courts of the
United States on account of the presence in the case of a federal ques·
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tion. Indeed, the first act of congress which conferred on the circuit
courts of the United States general jurisdiction of suits of a civil
nature at common law or in equity "arising under the constitution or
laws of the United States, or treaties made, or which shall be made
under their authority," was the act of 1875 (18 Stat. 470). Tennes-
see v. Union & flanters' Bank, 152 U. S. 459, 14 Sup. Ot. 654. In this
judiciary act of1875 is found the explanation for the enlarged limits of
federal jurisdiction, original and by way of removal, noticeable in
recent years. Under the act of 1875, which gave to the federal courts
original jurisdiction of cases involving a federal question,it was held
that this jurisdiction could be exercised only in cases in which the
plaintiff's statement of his cause of action showed that he relied on
some right under the federal constitution or laws. Metcalf v. Water-
town, 128 U. S. 586, 9 Sup. Ot. 173; Mining 00. v. Turck, 150 U. S. 138,
14 Sup. Ot. 35. But under section 2 of the same act it was sufficient
to justify a removal by the defendant on the same ground if the record,
at the time of the removal, showed that either party claimed a right
under the constitution or laws of the United States. Tennessee v.
Union & Planters' Bank, 152 U. S. 460, 14 Sup. Ot. 654.
Now, the first section' of the act of 1887 relating to the original

jurisdiction of the federal courts in this class of cases, where the fed-
eral question is the ground of jurisdiction, is identical in language and
effect with the corresponding section of the act of 1875, except that
the jurisdictional amount is increased; and, of course, .the section in
each act relating to the original jurisdiction of this court must re-
ceive the same construction. ,Removal of suits by defendants under
section 2 of this act of 1887 is limited to suits "of which the circuit
courts of the United States are given original jurisdiction by the
preceding section." The jurisdiction of the circuit court is therefore
limited on J.'Iemoval by the defendant to such suits as might have been
instituted in that court by the. plaintiff under the, first section, and
the effect was to change and greatly restrict jurisdiction by removal.
The result is that a case not depending upon the citizenship of the
parties nor otherwise specially provided for, cannot be removed from
a state court into a circuit court of the United States as one arising
under the constitution or laws of the United States, unless that
appears by the plaintiff's statement of his own claim; and, if it does
not so appear, the want cannotb,e supplied by any statement in the
petition for removal, or any subsequent to plaintiff's state-
ment of his own claim, as might have been done under the corre-
sponding clause in the second section of the act of 1875. Chappell
v. Waterworth, 155 U. S. 102, 15 Sup. Ot. 34. The effect is to decrease
the number of cases which may be brought into this court from the
state courts by removal. and to increase the number of cases which
will be brought before the supreme court on writ of error in the exer-
cise of its appellate jurisdiction over final judgments 'rendered by the
highest courts of the states in which a federal question 'is involved.
Under the existing judiciary act, jurisdiction in this court by removal
is limited strictly to cases which might have been brought in this
court in the first instance. This restriction, it will be obsel'ved, re-
lates to the time and mode in which the federal question' is
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and not to the character of the question itself as being of a federal
nature; that question being the same in respect of both original and
removal jurisdiction. The jurisdiction of the circuit courts of the
United States was, by this act, contracted in other respects, which
need not be noticed, thus manifesting a tendency toward the limits
of the original judiciary act of 1789.
Under the judicial system of the United States as now established

by congress under the power conferred upon it by the constitution,
the courts of the United States, besides their original jurisdiction,
exercise jurisdiction in three difl'eTent methods over proceedings ,in·
stituted in the courts of the states, and subsequently brought before
the courts of the United States: First. Cases may be removed on
writ of error to final judgments rendered by the highest court of a
state in cases in which there is set up or claimed a right under the
constitution, laws, or treaties of the United States, and the decision of
the state court is against such right. Rev. St. § 709. In this class
of cases the final judgments of the highest courts of the states may
be re-examined and reversed or affirmed by the supreme court of the
United States. Second. Cases may be removed into the circuit court
of the United States from a state court under section 2 of the judi-
ciary act of 1887 "of suits of a civil nature arising under the constitu-
tion ()Il' laws of the United States, or treaties made or which shall be
made under their authority," which has already been sufficiently
referred to. Third. In the exercise of the power conferred on them,
the supreme, circuit, and district courts may grant writs of habeas
corpus for the purpose of inquiring into the cause of restraint of
liberty of prisoners held in custody under authority of a state in viola-
tion of the constitution, laws, or treaties of the United States, and
other. specified cases. Whitten v. Tomlinson, 160 U. S. 238, 239, 16
Sup. Ct. 297. With respect to the appellate jurisdiction of the
supreme court of the United States over final judgments of the highest
court of the state on writ of error, it is to be remarked that the re-
examination of such judgment extends only to the federal question,
and not to other issues in the case of a nonfederal character, and the
question must be one of law, and not of fact. Murdock v. City of
Memphis, 20 Wall. 590; Dower v. Richards, 151 U. S. 658, 14 Sup.
Ct. 452; Union Nat. Bank of Chicago v. Louisville, N. A. & C. R. Co.,
163 U. S. 329, 16 Sup. Ct. 1039. Consequently, if the judgment of
the state court was rested on grounds independent of the federal
question sufficient in themselves to sustain the judgment, the writ
of error will be dismissed. Hammond v. Johnston, 142 U. S. 73, 12
Sup. Ct. 141; Haley v. Breeze, 144 U. So 130, 12 Sup. Ct. 836. The
court may, of course, examine the case sufficiently to enable it to
deal properly with the federal question, and to determine whether
there are other grounds sufficient to support the judgment regardless
of the federal question.
It is to be further observed that to sustain the original jurisdiction

of this court, as well as the jurisdiction by removal of cases from a
state court under section 2 of the judiciary act, where the jurisdiction
depends on the existence ofa federal question, the suit must be one
arising directly under the constitution or laws of the United States,
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or. treaties made or which shall be made under their authority;
wl,ereas, under Rev. St. § 709, the appellate jurisdiction of the supreme
court of the United States extends to suits in which any right, title,
or privilege is claimed under the constitution, or any treaty or stat-
ute of the United States, or under "a commission held, or authority
exercised under the United States," and the decision is against such
right, title, or privilege. So that the appellate jurisdiction extends
to cases not only where the federal question arises directly or primarily
under the constitution, treaty, or statute, but to cases where the ques-
tion arises, or is involved indirectly, or secondarily, under "a commis-
sion held or authority exercised under the United States." Carson v.
Dunham, 121 U. S. 422, 7 Sup. Ct. 1030. The court, referring to this
distinction in the case just cited, said: .
"Before considering further this branch of the case, It is proper to notice the

difference between the provisions of the act of 1815 for the removal of suits pre-
senting federal questions, and those in section 709 of the Revised Statutes for
the review by this court of the decisions of the highest courts of the states.
Under the act of 1875, for the purposes of removal, the suit must be one 'arising
under the constitution or laws of the United States, or treaties made or which
shall be made under their authority'; that is to say, the suit must be one in
which some title, right, privilege, or. immunity on which the recovery depends
will be defeated by bne construction of the constitution, or a law or treaty of
the United States, or sustained by a contrary construction. Starin v. Oity of
New York, 115 U. S. 248, 257, 6 Sup. Ct. 28, and cases there cited. But under
section 709 there may be a review by this court of the decisions of the highest
courts of the states in suits 'where any title, right, privilege, or immunity is
claimed under the constitution, or any treaty or statute of, or commission held
or authority exercised under, the United States, and the decision is against the
title, right, privilege, or immunity, specially set up or claimed by either party
under such constitution, treaty, statute, commission, or authority.' For the pur·
poses of a removal, the constitution or some law or treaty of the United States
must be directly involved, while for the purposes of review it will be enough
if the right In question comes from a 'commlssion held or an authority exer-
cised under the United States.' Cases; therefol'e, relating to the jurisdiction of
this court for review, are not necessarily controlling in reference to removals."
It is to be observed again that the distinction here pointed out, does

not relate to any difference in the nature of the federal question on
which jurisdiction depends, exercised in either form, but relates to a
difference in the mode in which the question arises, and grows out
of the more comprehensive language employed in reference to appel-
late jurisdiction under section 709 than in the judiciary act in which
original jurisdiction is determined and defined. The class of cases,
then, to which the appellate jurisdiction of the supreme court of the
United States extends, is more comprehensive than the class coming
within the original jurisdiction of this court by reason of the manner
in which the question is presented. This is so, however, only because
congress has made it so, and not because, under the definition of
federal jurisdiction, as contained in the constitution, the exercise of
jurisdiction in the two methods might not have been made co-extensive
as to the class of cases.
In Mayor v. Cooper, 6 Wall. 252, Mr. Justice Swayne, giving the

of the court, said:
"As regards all courts of the United States inferior to this tribunal, two things

are necessary to create jurisdiction, whether original or appellate. The consti-
tution :must have given to the court the capacity to take It, and an act of con-
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gress mnst have supplied it. Their concurrence is necessary to vest It. It is
the duty of congress to act for that purpose up to the limits of the granted
power. They may fall short of it, but cannot exceed it. To the extent that
such action is not taken, the power lies dormant. It can be brought into ac-
tivity in no other way. Jurisdiction, original or appellate, alike comprehensive
in either case, may be given. The constitutional boundary line of both is the
same. Every variety and form of appellate jurisdiction, within the sphere of
the power, extending as well to the courts of the states as to those of the nation,
is permitted. * * * The jurisdiction here in question involves the same
principle, and rests upon the same foundation, with that conferred by the
twenty-fifth section of the judiciary act of 1789."
It has been seen that, while the appellate jurisdiction extends to a

larger class of cases, the actual exercise of that jurisdiction is re-
stricted to the federal question only. On the contrary, while the
original jurisdiction of this court under section 1 of the judiciary act
and its jurisdiction by removal under section 2 of the same act is
limited to cases in which the federal questiou is directly involved,
when the jurisdiction does properly attach, it extends to the 'whole
case, and to all of the is'sues raised, whether of a federal or nonfederal
character, and the court has power to decide upon all questions.
Osborn v. Bank, 9 Wheat. 738; Mayor v. Oooper, 6 Wall. 247; South-
ern Pac. R. 00. v. Oalifornia, 118 U. S. 109, 6 Sup. Ot. 993; Ames v.
Kansas, 111 U. S. 449, 4 Sup. Ot. 437; Railroad 00. v. Mississippi, 102
U. S. 135. And so in a direct appeal from the final judgment of a
circuit court in such cases to the supreme court of the United States
the jurisdiction of that court in reviewing the judgment extends to
the whole case, and that court may pass by the federal question, which
gives jurisdiction, and dispose of the case upon questions of general
or local law, independently of the federal question, as was done in
the case of Santa Olara 00. v. Southern Pac. R. 00., 118 U. S. 394,
6 Sup. Ot. 1132, and Insurance 00. v. Austin, H)8 U. S. 685, 18 Sup.
Ot. 223. It is apparent, I think, without extending the discU'ssion
further, that in that class of cases in which a federal question is in-
volved, and on which jurisdiction in the courts of the United States
depends, the character of the question is the same, whether the juris-
diction exercised is appellate, original, 01" by removal, the jurisdiction
in either form depending on the constitutional grant of power. In
this view, decisions of the supreme court of the United States in cases
brought before it from the circuit courts of the United States, and
those on writ of error to the highest court of a state, are equally in-
structive in determining when there is a federal question, such as sup-
ports the original jurisdiction of this court as being a suit "arising
under the constitution or laws of the United States. or treaties made
or which shall be made under their authority," excluding, of course,
from the original jurisdiction. those which grow out of "a commission
held or authority exercised under the United States," as explained in
Oarson v. Dunham, 121 U. S. 422, 7 Sup. Ot. 1030, and again in Oooke
v. Avery, 147 U. S. 375, 13 Sup. Ot. 340.
This inquiry into the exercise of jurisdiction in different forms, as

depending on a federal question, has been thought necessary in view
of the ground on which the argument for defendants proceeds. The
contention for defendants is that the federal questions on which orig-
inal and appellate jurisdiction, under section 709, Rev. St., depend, are

86 F.-12
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different.: 'It is further insisted'that 'color of ground for the federal
claim justifies'the exercise of the, appellate jurisdiction, while the
federal claim,' to .support original' jurisdiction, must be well founded.
I do not think either position is tenable. It will be well, before
dealing more closely with the question of jurisdiction. here raised, to
note the clear di$tinctioll between the existence of a f.ederalquestion,
for the purpose of jurisdiction, and the actual decision of that ques-
tion on its merits. Whether there is a claim which presents the fed-
eral question, and whether that claim is. well founded, when consid-
ered on its merits, are different .and distinct questions. The one
goes to jurisdiction, and the oth,er to the merits of, the case. It is
true, the. question must be. raised, and it is equally true that the
court must take jurisdiction before it can determine whether the
right is valid or well founded. This, distinction must be attentively
observed to avoid confusion. The distinction was referred to in the
case of Mayor v. Cooper, 6 Wall. 247, the court saying:
"We entertain no doubt of the constItutionality of the jurisdiction gIven by the

acts under whIch this case has, arisen. The validity of the defense authorized
to be made Is a distinct subject. It involves wholly different inquIries. We
have not had occasion to consider it. It has no. connection whatever with the
question of jurisdiction."
And again, in Insurance 00. v.Needles, 113 U. S: 574, 5 Sup. Ct.

681, Mr. Justice Harlan said:
"And our jurisdiction. is not defeated because it may apPear, upon examina-

tion of this federal question, that the statutes of Illinois are not repugnant to
the provisions of that Instrument. Such an examination itself InvolveS the
exercise of jurisdiction. The motion to dismiss the writ of etTOr upon the
ground that the record does not raise any question of a federal nature must,
therefore, be denied."

So, in Southern Pac. R. Co.v. california, 118 U. S. 112, 6 Sup. Ct.
995, Mr. Chief Justice Waite, delivering the judgm,ent of the court,
said:
"Applying these rules, which must now be considered ItS set!led, to the present

case, it is apparent that the court below erred in decIding that the suit was not
removable, for it distinctly appears that the right of the state to recover was
made by the pleadings to depend (1) on the power of the state to ta:<t: the fran-
chises of the corporation derived from the acts of congress, which were specially
referred to, as well as the property used in connection therewith; and (2) on the
effect of article 14 of the amendment of the constitution on the validity of the
statutes under Which the taxes sued for were levied. The first depended on the
construction of the acts of congress, and the second on the construction of the
constitutional amendment. If decided !II one way, the state might recover; if
in another, it would be defeated, at least In part. The right of removal does
not depend upon the validity of the claim set up under the constitution, or laws.
It Is enough if the claim involves a real and substantial dispute or controversy
In the suit. In this case there can be no doubt about that."
The distinction was brought out clearly again in the recent case of

Insurance Co. v. Austin, 168 U. S. 695, 18 Sup. Ct. 227, in which Mr.
Justice White, speaking for the court, said:
"Of course, the claim must be real and colorable, not fictitious and fraudulent.

The contention here made, however, is not that the bill, without color of right,
alleges that the state law and city ordinances violate the constitution of the
United States, but that such claim as alleged in the bill is legally unsound. The
argument, t,ben, in effect, is that the right to a direct appeal to this court does
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not exist where It is claimed that a state law violates the constitution of thE>
United States, unless the claim be well founded. But it cannot be decided
whether the claim is meritorious, and should be maintained, without taking juris-
diction of the case."
The same distinction had been referred to, though in general terms,

in Cohens v. Virginia, 6 Wheat. 264; the court saying:
"In such cases the constitution and the law must be compared and construed.

This is the exercise of jurisdiction. It is the only exercise of it which is allowed
in such a case. * * * The whole merits of this case, then, consist in the
construction of the constitution and the act of congress. The jurisdiction of the
court, if acknowledged, goes no further. This we are required to do without
the exercise of jurisdiction. The counsel for the state of Virginia have, in sup-
port of this motion, urged many arguments of great weight against the appli-
cation of the act of congress to such a case as this; but those arguments go to
the construction of the constitution, or of the law, or of both, and seem, there-
fore, rather calculated to sustain their cause upon its merits than to prove a
failure of jurisdiction in the court."

In determining a question of jurisdiction in courts of the United
States great care should be exercised not to entertain jurisdiction
upon too doubtful ground. The principle which should control the
court's action in respect to such a question was well stated in the case
already referred to more than once, Cohens v. Virginia; Mr. Chief
Justice MaNlhall saying:
"It is most true that this court will not take jurisdiction if It should not, but

it is equally true that it must take jurisdiction if it should. The judiciary can-
not, as the legislature may, avoid a measure because it approaches the confines
of the constitution. We cannot pass it by because it is doubtful. With what-
ever doubts, with whatever dlfliculties, a case may be attended, we must decide
it if it be brought before us. We have no more right to decline the exercise of
jurisdiction which is given than to usurp that which is not given. The one or
the other would be treason to the constitution. Questions may occur which we
would gladly avoid; but we cannot avoid them. All we can do is to exercise
our best judgment, and conscientiously to perform our duty."

It is conceded, and could not be controverted, that if the Railroad
Tax Cases, 13 Fed. 722, and County of Santa Clara v. Southern Pac.
R. Co., 18 Fed. 385, are to be accepted as a sound exposition of the
law, this court has jurisdiction of the case p.resented in the bill.
The insistence is that these cases can no longer be regarded as author-
ity. Thts contention is based in part upon the ground that when the
latter case went before the supreme court of the United States in
Santa Clara Co. v. Southern Pac. R. Co., 118 U. S. 394,6 Sup. Ct. 1132,
that court did not expressly approve the doctrine in relation to the
fourteenth amendment as declared in the court below. I am unable
to see that there is any force in this contention, as the court passed
by, and did not find it necessary, in the view it took of the case, to con·
sider or determine, the federal question involved, and the case was
disposed of on other questions of law. So, too, the cases of Bell's Gap
R. Co. v. Pennsylvania, 134 U. S. 232, 10 Sup. Ct. 533, and Home Ins.
Co. v. New York State, 134 U. S. 594, 10 Sup. Ct. 593, are relied on
as establishing a doctrine in conflict with those cases. Reference
will be made to these cases further on, and they are passed by for the
present. The cases at circuit,referred to, were decided by Mr. Jus-
tice Field of the supreme court of the United States, and Sawyer, cir·
euit judge, upon elaborate argument and full consideration. In view
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of the eminent character of the judges, it will be conceded, I think,
that these cases must be regarded as of the highest authority whiCh
any case decided at the circuit can possess. The cases have been
often followed and approved on the circuit, as well as in courts of the
highest authority in some of states. .
In Fraser v. McConway & Torley Co., 82 Fed. 257, decided in 1897,

the Railroad Tax Cases, 13 Fed. 722, were referred to approvingly by
Judge Acheson in the following language:
"l'he court there, in discussing the ·prohibitions of the amendment, said: 'Un-

equal exactions in every form or under any pretense are .absolutely forbidden,
and, of course, unequal taxation, for it is in that form that oppressive burdens
are usually laid.' "
The cases have also been cited by recent text writers as authority,

without a suggestion anywhere that the doctrine of the cases has been
questioned in subsequent decisions. I think it will be admitted that
under such circumstances it is doubtful whether I could properly
assume to deny the authority of these cases, unless the doctrine of the
cases has been disapproved by a circuit court of appeals, or the suo
preme court of the United States, by clear implication, as it is admit·
ted that no court has done so expressly.
In Bell's Gap R. Co. v. Pennsylvania, 134: U. S. 232, 10 Sup. Ct.

533, the question considered was the validity of an assessment on the
nominal value of bonds, instead of their real value, held by residents
of Pennsylvania; and among the grounds for the appeal it was claimed
that the tax was in violation of the fourteenth amendment, because
the assessment was upon the nominal value, and not the real value
of the bonds, because owners of the bonds had no notice, and no oppor·
tunity to be heard, and because the deduction of the tax from the
interest due the bondholders in Pennsylvania took their property.
without due process of law, and denied to them the equal protection
of the law. On motion to dismiss the writ of error for want of juris-
diction, it was held that there was clearly a federal question raised,
and that the writ could not be dismissed for want of jurisdiction.
The judgment of the supreme court of Pennsylvania was affirmed.
The court, discussing the fourteenth amendment as affecting the ordi·
nary regulations in a tax system adopted by a state, said:
"All such regulations, and those of like character, so long as they proceed within

reasonable limits and general usage, are within the discretion of the state leg·
islature, or the people of the state in framing their constitution. But clear and
hostile discrimInations against particular persons and classes, especially such
as are of an unusual character,· unknown to the practice of our governments,
might be obnoxious to the constitutional prohibition. It would, however, be
Impracticable and unwise to attempt to lay down general rule or definition
on the subject that would include all cases. They must be decided as they arise."
In Home Ins. Co. v. New York State, 134: U. So 594:, 10 Sup. Ct. 593,

the question was as to the validity of a tax imposed by statute upon
the corporate franchise or business of all corporations doing business
in the state of New York, or incorporated under the laws of that state.
The tax was measured by the extent of the dividends of the corpora-
tion in the current year. The contention of the plaintiff in error was
that the tax in question was levied upon its capital stock, and there-
fore invalid,so far as the bonds of the United States constituted a
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part of that stock, which the court said would render the tax invalid
if that contention were well founded. It was decided, however, that
the tax was one upon the right or privilege to be a corporation, and
to do business within the state in a corporate capacity, and not a tax
upon the privilege or franchise which the company, when incorpo-
rated, might exercise; and that the statute as thus construed did not
violate the provision of the statute of the United States exempting
bonds of the United States from taxation. The case, like all cases,
must be read in the light of its own facts, and the language of the
opinion must be construed in connection with the subject under con-
sideration. I cannot perceive that anything said in that case conflicts
with the decision in the Railroad Tax Cases, Mr. Justice Field himself
having written the opinion in both cases.
The early cases of Cohens v. Virp'inia and Osborn v. Bank stated

at great length the jurisdiction of the courts of the United States as
depending on the subject-matter and arising under the constitution
and laws of the United States. The former was a case of appellate
jurisdiction on error to the state court, and the latter a case of orig-
inal jurisdiction, brought before the supreme court by appeal from
the circuit court of Ohio. Those cases made no distinction in the
character of the federal question involved in the two distinct forms
of exercising jurisdiction, nor has any distinction or difference been
suggested in subsequent cases in which those cases have been repeat-
edly cited indiscriminately as defining .a federal question either for
original or appellate jurisdiction. In Cohens v. Virginia, 6 Wheat.
264, it was said:
"If it be, to maintain that a case arising under the constitution 01' a law must

be one in which a party comes into court to demand something conferred on him
by the constitution or a law, we think the construction too narrow. A case
in law or equity consists of the right of the one party, as well as of the other,
and may truly be said to arise under the constitution 01' a law of the United
States whenever its con'ect decision depends on the construction of either. Con-
gress seems to have intended to give its own construction of this part of the
constitution in the twenty-fifth section of the judiciary act, and we perceive
no reason to depart from that construction."
In Tennessee v. Davis, 100 U. S. 257, Mr. Justice Strong, speaking

for the court, and referring to Ca8€S involving federal questions, said:
"'Vhat constitutes a case thus arising was early defined in the case cited from

GWheat. 2M. It is not merely one where a party comes into court to demand
something conferred upon him by the constitution or by a law or treaty. A
case consists of the right of one party as well as the other, and may truly be
said to arise under the constitution or a law or a treaty of the United States
whenever its correct decision depends upon the construction of either. Cases
arising under the laws of the United States are such as grow out of the legisla-
tion of congress, whether they constitute the right or priVilege, or claim or pro-
tection, or defense of the party, in whole or in part, by whom they are asserted.
Story, Const. § IG47; Cohens v. Virginla, 6 Wheat. 379. It was said in Osborn
v. Bank, 9 Wheat. 738: 'When a question to which the judicial power of the
Union Is extended by the constitution forms an ingredient of the original cause,
it is in the power of congress to give the circuit courts jurisdiction of that cause,
although other questions of fact or of law may be involved in it.' "
In the case of U. S. v. Old Settlers, 148 U. S. 427, 13 Sup. Ct. 650,

Mr. Chief Justice Fuller, speaking for the court, said:
"As a case arises under the constitution 01' laws of the United States when-

ever its decision depends upon the correct cOlllltruction of either (Cohens v. Vir·
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glnla, 6Wbeat, 264, 379; Osborn v. Bank, 9 Wheat. 737, 824), so a case arIs-
ing from or growing out of a treaty Is one Involving rights given or protected by
a treaty. Owings v. Norwood's Lessee, 5 Cranch, 344, 348."

In Hamblin v. Land Co., 147 U. S. 531, 13 Sup. Ct. 353, the court,.
through Mr. Justice Brewer, said:
. "It Is doubtful whether there is a federal question In this case. A real, and
not a fictitious, federal qnestlon Is essential to the jurisdiction of this court over
the judgments of state courts. Mlllingar v. Hartupee, 6 Wall. 258; New Or-
leans v. New Orleans Waterworks Co., 142 U. S. 79, 87, 12 Sup. Ct. 142. In
the latter case it was sald that 'the bare averment of a federal question is not
in all cases sufficient. It must not be wholly without foundation. There must
be at least color of ground for such averment, otherwise a federal question might
be set up in almost any case, and the jurisdiction of this court invoked simply
for the purpose of delay.' to .

And in the case before referred to of Insurance Co. v. Austin, 168
U. S. 695, 18 Sup. Ct. 223, the court enunciated the same rule as f{}
what constitutes a federal question. See, also, New Orleans v. Benja-
min, 153 U. S. 411, 14 Sup. Ct. 905.
In Cooke v. Avery, 147 U. S. 384, 13 Sup. Ct. 344, Mr. Chief Justice

Fuller, giving the judgment of the court,used this language:
"Whether a suit is one tliat arises under the constitution or laws of the United

States is determined by the questions involved. If from them it appears that
some title, right,privilege, or immunity on which the recovery depends will be
defeated by one construction of the constitution or a law of the United States,
or sustained by the opposite construction, then the case is one arising under the
constitution or laws of the United States. Osborn v. Bank, 9 'Vheat. 738;
Starin v. City of New York, 115U..S. 248, 257, 6 Sup. Ct. 28. In Carson v.
Dunham, 121 U. S. 421, 7 Sup. Ct. 1030, it was ruled that it was necessary
that the construction either of the constitution or some law or treaty should be
directly involved in order to give jurisdiction, although for the purpose of the
review of the judgments of state courts under section 709 of the Revised Stat-
utes, it would be enough if the right in. question. came from a commission held
or authority exercised under the States."

City R. Co. v. Citizens' St. R. Co., 166 U. S. 557, 17 Sup. Ct. 653, was
a case of original jurisdiction, brought before the supreme court of the
United States on appeal from the circuit court for the district of
Indiana. Both parties were corporations and citizens of Indiana,
and the federal question was whether the Citizens' Railroad Company
had a valid contract with the city of Indianapolis which was impaired
by a subsequent contract with the City Railway Company. It was
held that the circuit court had original jurisdiction of the case; Mr.
Justice Brown, speaking for the court, saying:
"There can be no doubt that the circuit court had jurisdiction of the case, not-

withstanding the fact that both parties are corporations and citizens of the state
of Indiana. It should be borne in mind in this connection that jurisdiction de-
pended upon the allegations of the bill, and not upon the facts as they subse-
quently turned out to be. The gravamen of the bill is that under the act of
the general assembly of 1861. and the ordinances of January 18, 1864, and April 7,
1880, the Citizens' Railroad Company had become vested with certain exclusive
rights to operate a street railway in the city of Indianapolis, either in perpetuity
or for the term of thirty years or thirty-seven years, which the city had at-
tempted to impair by entering in.to a contract with the City Railway Company
to lay and operate a railway upon the same streets. All that is necessary to
establish the jurisdiction of the court is to show that the complainant had, or
claimed In good faith to have. a contract with the city, which the latter bad.
attempted to impair."
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gamilton Gaslight & Coke Co. v. Hamilton City, 146 U. S. 258, 13
Sup.Ct. 90, was a case on appeal from the circuit court of the United
States for the Southern district of Ohio, and the question presented
was whether a certain ordinance of the city of Hamilton, a municipal
corporation of Ohio, impaired the obligation of contract rights, and
deprived the complainant, a corporation of Ohio, of property without
due process of law. The jurisdiction was sustained, although the case
on its merits was decided against the complainant. In Water Co. v.
Keyes, 96 U. S. 199, the court, in determining whether the removal
of a suit from a state court to a federal court was sufficient, as well
as the form in which the federal question should appear, used this
language:
"Before, therefore, a circuit court can be required to retain a cause under this

jurisdiction, it must in some form appear upon the record, by a statement of
facts 'in legal and logical form,' such as is required in good pleading (1 Chit.
PI. 213), that the suit is one which 'really and substantially invoives a dispute
or controversy' as to a right which depends upon the construction or effect of
the constitution, or some law or treaty of the United States. If these facts
sufficiently appear in the pleadings, the petition for removal need not restate
them; but, if they do not, the omission must be supplied in some form, either
by the petition or otherwise."
In Spencer v. Merchant, 125 U. S. 345, 8 Sup. Ot. 921, the validity

of an assessment upon land under a statute of the state was called
in question, it being alleged that the statute was unconstitutional and
void, because it afforded the owners no opportunity to be heard upon
the whole amount of the assessment. It was alleged that this was
taking property without due process of law. Mr. Justice Gray, in
disposing of the jurisdictional question, said:
"The question submitted to the supreme court of the state was whether this

assessment on the plaintiff's lot was valid. He contended that the statute of,
1881 was unconstitutional and void, because It was an attempt by the legisla-
ture to validate a void assessment, without giving the owners of the lands as-
sessed an opportunity to be heard upon the whole amount of the assessment.
He thus directly and in apt words presented the question whether he had been
unconstitutionally deprived of his prcperty without due process of law, in vio-
lation of the first section of the fourteenth amendment to the constitution of the
United States, as well as of article 1, § 7, of the constitution of New York; and
no specific mention of either constitutional provision was necessary in order to
entitle him to, a decision of the question by any court having jurisdiction to
determine it. The adverse judgment of the supreme court, affirmed by the
court of appeals of the state, necessarily involved a decision against a right
claimed under the fourteenth amendment to the constitution of the United
States, which this court has jurisdiction to review."

Other cases might be referred to, but I do not regard this as neces-
sary in view of the principle clearly deducible from these cases, and
in view of which, as applied to the facts found in the statement of
this case, I feel constrained to hold that there is here really and sub-
stantially involved such a federal question as supports the jurisdic-
tion of this court over the case, both in respect of the right claimed
and the mode in which the right is set up in the bill.
It was said in the discussion at bar that the prohibitions of the

fourteenth amendment are directed against state action only, and the
correctness of tks proposition is fully conceded, but a too limited
definition and a too narrow view of what constitutes .state action
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must not be entertained. State action" to which the prohibitions
of the fourteenth amendment extend, is not limited to a legislative
enactment as it comes from the hands of the legislature, but extends to
all instrumentalities and agencies officially employed in the execution
of the law down to the point where the personal and property rights
of the citizen are touched. Under any other interpretation it would
be practically possible to reduce the constitutional guaranty to a mere
brutum fulmen. A statute might be framed entirely fair upon its
face, which, by the omission of necessary affirmative provisions, and
a failure to contain needed restrictive directions, would furnish color
of authority for practices thereunder which would be destructive of
rights most carefully guarded by the constitution. Such a result
would be still more easily accomplished by leg-islation in respect to one
class of citizens or property, and separate legislation in regard to
another class in relation to the same subject, containing such differ-
ences in provisions as to necessarily bring about "clear and hos-
tile discriminations against particular persons and classes,," and re-
sulting in oppressive and forced contributions from one class as com-
pared with the other; and such is, or may be practically the result
of the legislation in this state in respect to tax assessments, according
to the construction put upon that legislation by the defendants, for,
while boards of equalization are created with express power to equal-
ize assessments in regard to other species of property, and required
to do so, the separate enactments in relation to railroad and telephone
properties confer upon the assessors and board of equalization no such
power, according to their construction of the acts and their action
thereunder. The board of equalizers construe the statute as requir-
ing them to take the curious and self-inconsistent position that they
·are created a board of equalization, but without power to equalize.
In Osborn v. Bank, 9 Wheat. 737, it was said by Mr. Chief Justice

Marshall:
"It Is not unusual for a legislative act to Involve consequences which are not

expressed."

In Scott v. McNeal, 154 U. S. 45, 14 Sup. Ct. 1112, the supreme
court of the United States said (Mr. Justice Gray giving the opinion):
"The fourteenth article of amendment of the constitution of the United States,

after other provisions which do not touch this case, ordains: 'Nor shall any
state deprive any person of life, liberty or property without due process of
law, nor deny to any person within Its jurisdiction the equal protection of the
laws.' These prohibitions extend to all acts of the state, whether through Its
legislative, Its executive, or Its judicial authorities. Virginia v. Rives, 100 U. S.
313, 318, 319; Ex parte Virginia, Id. 339, 346; Neal v. Delaware, 103 U. S.
370, 397. And the first one, as saId by ChIef Justice Waite In U. S. v. Cruik-
shank. 92 U. S. 542, 554, repeatIng the words of Mr. Justice Johnson In Bank
v. Okely, 4 Wheat. 235, 244, was Intended 'to secure the Individual from the
arbitrary exercise of the powers of government, unrestrained by the established
princlples of prIvate rights and distributive justice.' "

So, too, in the late case of Chicago, B. & Q. R. Co. v. City of Chicago,
166 U. S. 226, 17 Sup. Ct. 581, Mr. Justice Harlan, speaking for the
court, said:
"But It must be observed that the prohIbItIons of the amendment refer to all

the Instruml'ntallties of the state,-to Its legislative, executive, and judIcial au-
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thoritles,-and, therefore, whoever by virtue of public position under a state gov-
ernment deprives another of any right protected by that amendment against
deprivation by the state 'violates the constitutional inhibition; and, as he acts
In the name and for the state, and is clothed with the state's power, his act is
that of the state.' This must be so, or, as we have often said, the constitu-
tional prohibition has no meaning, and 'the state has clothed one of its agents
with power to annul or evade it.' Ex parte Virginia, 100 U. S. 339, 346, 347;
Neal v. Delaware, 103 U. S. 370; Yick Wo v. Hopkins, 118 U. S. 356, 6 Sup.
Ct. 1064; Gihson v. Mississippi, 162 U. S. 565, 16 Sup. Ct. 904."
This doctrine is now fully established. Reagan v. Trust Co., 154

U. S. 390, 14 Sup. Ct. 1047; Road Co. v. Sandford, 164 U. S. 578, 17
Sup. Ct. 198; Hodgson v. Vermont, 168 U. S. 272, 273,18 Sup. Ct. 80.
lt is not necessary, for the purpose of the present question, to review

the decisions of the supreme court of the United States in relation to
the proper construction of the fourteenth amendment and its applica-
tion to the varying facts of different cases. That court itself, as has
been expressly declined to give an exhaustive definition of the
amendment, preferring to deal with the cases as they arise, and allow
the construction in this way to develop as the cases call for judgment.
In Mobile & O. R. Co. v. Tennessee, 153 U. S. 486, 14 Sup. Ct. 968,

the court, through Mr. Justice Jackson, said:
"We do not deem it necessary to consider the further point urged by counsel

for defendants in error that the exemption clause in question Is in conflict with
the fourteenth amendment of the constitution of the United States. That
amendment conferred no new and additional rights, but only extended the pro-
tection of the federal constitution over rights of life, liberty, and property that
previously existed under all state constitutions."
In a recent case (State v. Holden, 14 Utah, 71, 46 Pac. 756) the

Utah supreme court had under wnsideration the fourteenth amend·
ment. Zane, C. J., said: .
"The last clause of section 1 of amendment 14 of the federal constitution declares

that no state shall 'deny to any person within Its jurisdiction the equal protec-
tion of the laws.' The slaves in the various states in which slavery existed
having been liberated during the late war, congress deemed it necessary to make
them citizens of the United States, and forbade the states the denial to them
the equal protection of the law. At that time the laws of all the states in
terms gave equal protection to all white persons. This amendment, however,
is general, and forbids the denial to any class of persons the equal protection
of the laws by any state; and we have no doubt that class legislation is forbid·
den."
See, also, Munn v. Illinois, 94 U. S. 123.
What must constitute a denial of the equal protection of the law

will depend, in this view, in a large measure, upon what rights have
been conferred, or protection extended, under the constitution and
laws of the particular state in which the question arises. As the
constitution and laws of the states vary, the proposition that each
case must, to an extent, depend upon its own facts, is specially applica-
ble to this class of cases. When the state itself undertakes to deal
with its citizens by legislation, it does so under certain limitations,
and it may not single out a class of citizens, and subject that class to
oppressive discrimination, especially in respect to those rights so im-
portant as to be protected by constitutional guaranty. That the
prohibitions of that amendment are now regarded as protecting the
citizen against a denial of the equal protection of the law, and
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takiIlf,property without of law, under the power of tax·
ation, is. a clearly deducible from the many causes in
which that has been considered. And it dws not militate
against this view that on account of the importance of taxation to the
existence of government the supreme court of the. United States
has bestowed Upon the amendqlent and its proper inte;rpretation the
greatest consideration and .muc4 care in relation to that subJect.
Whether the question 1;le considered-upon principle or upon judicial
authority, it might be well saidl T think, that no power is more liable
to abuse, or more destructiye in its t!ffect when exercised with an
unequal and uneven hand, than ·the pOwer of taxation.. It has been
declared by the supreme court 6f the United States that "the power to
tax involves the power to destroy/'· McCulloch v. Maryland, 4 Wheat.
429.
In Loan Ass'n v. Topeka, 20 Wall. 655, that court said:
"Of all the powers conferred upon government that of taxation is most Hable

to abuse. Given a purpose or object for which taxation may be laWfully used,
and the extent ot Its exercise Is, !In Its very nature, unlimited. * * • The
power to tax Is therefore the strongest, the most pervading, ot all the powers
ot government, reaching directly. or Indirectly to all classes of the people. It
was said by Chief Justice Marshall, In the case of McCulloch v. Maryland, that
the power to tax Is the power to destroy. A striking Instance of the truth of
the proposition Is seen In the fact that the existing tax of ten per cent. Imposed
by the United States on the circulation of all other banks than the national
banks drove out of existence every state bank of circulation within a year or
two after Its passage. This power can 'as readily be employed against one class
of individuals and In favor of another, so as to ruin the one class and give
unIlmlted wealth to the other, It there Is no ImpHed limitation of
the uses for which the power may be exercised."
It ·may be true that the proposition that a tax statute, or the tax

laid under a statute, is in violation of the constitution. of the state, is
not of itself necessarily sufficient to constitute a violation of the
fourteenth amendment; but when, in addition to the violation of the
state constitution,the statute results in an arbitrary and oppressive
discrimination in regard to a large claBiS of citizens, or a large species
of property, it is such class legislation and such denial of the equal
protection of the laws as renders it obnoxious to the fourteenth amend-
ment. And the state constitution is important in determining what
the rights of the citizen are, and whether eqnal protection of the law
is being denied. If this be not so, the result is that the fourteenth
amendment must be regarded as failing to afford protection in re-
spect of the most important of all property rights, and the most dan·
gerous of all powers.
In California v. Pacific R. Co., 127 U. S. 1, 8 Sup. Ct. 1073, the court

observed:
"Taxation Is a burden, and maybe laid so heavily as to destroy the thing

taxed, or render It valueless. As Chief Justice Marshall said in McCnlloch v.
Maryland, 'the power to tax involves the power to destroy.' Recollecting the
fundamental principle that the constitution, laws, and treaties of the United
States al'e the supreme law of the land, it seems to us almost absurd to COD-
tend that a power given to a person or corporation by the United States may
be SUbjected to taxation by a state."
So, in County of Santa Clara v. Southern Pac. R. Co., 18 Fed. 385,.

Mr. Justice Field said of this samepower of taxation:
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"It Is a matter of history that unequal and discriminating taxation, leveled
against specIal classes, has been the fruitful means of oppressions, and the cause
of more commotions and disturbance in society, of insurrections and revolutions,
than any other cause in the world. It would, indeed, as counsel in the County
of San Mateo Case, 13 Fed. 145, ironically observed, be a charming spectacle to
present to the civilized world, if the amendment were to read as contended it
does in law: 'Nor shall any state deprive any person of his property without
due process of law, except it be In the form of taxation, nor deny to any persou
within its jurisdiction the equal protection of the laws, except it be by taxation.'
No such limitation can be thus ingrafted by implication upon the broad amI
comprehensive language used. The power of oppression by taxation without
due process of law is not thus permitted, nor the power by taxation to deprive
any person of the equal protection of the laws."
In McCulloch v. Maryland, 4 Wheat. 427, Chief Justice Marshall

said:
"The only security against the abuse of this power is found in the structure

of the government itself. In imposing a tax the legislature acts upon its con-
stituents. This is, in general, a sufficient security against erroneous and op-
I1ressive taxation,"
This view of the subject necessarily assumes that the tax burden

is laid on all equally and evenly, for otherwise the theory can no longer
be sustained. If class discrimination can be accomplished directly
or indirectly, the majority can easily destroy the minority, assuming
that corporations are so far "constituents" as not to be distinguished
in this regard. It is not difficult, then, to see the wisdom of the
state constitution in requiring equality in the burden of taxation.
The organic law of Tennessee has brought every citizen in the state
into one constitutional class for the purpose of taxation, and provided
that taxes shall be assessed and levied on value only as the basis, and
at a rate equal and uniform in proportiDn to value. It is not compe-
tent, under the form of classification, to divide up this class and vio-
late the constitution. If the state has, then, by its own constitution,
guarantied certain rights to all of its citizens alike, without discrimina-
tion, what just or valid objection can be offered to a restraint which
deprives the state of the power to deny to a class of citizens the equal
protection thus afforded? Is it to be assumed that the good of the
state will ever require that it should do so, or that its people, through
the legislative department, would ever understandingly undertake to
adopt measures which would have that effect? To do so would not
only be a great wrong, but violative of sound public policy and sound
political economy. It would hardly be insisted that the good of any
state requires that it should be left free to deny to its citizens the
equal protection of its laws in the form of taxation, or to deprive any
person of property without due process of law in that form. If the
fourteenth amendment, as construed and applied, goes no further than
to prevent slIch a result as this, what valid objection can be assigned
to its application, to this extent, to the power of taxation as well as to
state action in other respects? It seems to me that the argument
for defendants in the denial that there is here a federal question pro-
ceeds upon grounds which deny the application of the fonrbeenth
amendment to the state's power of taxation in any form and to any
extent whatever. It will appear from what has been said that I do
not think this view can be maintained. Certainly, the state is left
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free to apply different methods of aScertaining value, and different!
methods and remedies for the collection of taxes when properly as-
sessed. For these purposes, the differences in the nature and uses
of property may be taken into account; but all questions of this char-
acter relate to methods of procedure, and not the fundamental
involved. It will be observed by the reading of the provisions of the
state constitution, in relation to the power of taxation, that the princi-
ple of equality and uniformity is declared in this language: "No one
species of property from which a tax may be collected shall be taxed
higher than any other species of property of the same value." Canst.
Tenn. art. 2, § 28. But the constitution contains a like limitation on
any method of procedure which may be adopted by the state in the
exercise of this power, for it further provides: "All property shall be
taxed according to its value, that value to be ascertained in such man-
ner as the legislature shall direct, so that taxes shall be equal and uni-
form throughout the state." rd. The legislature is not left with an un-
limited or untrammeled power in the method of procedure adopted to
ascertain value, but is under a mandatory injunction to ascertain or fix
this value, "so that taxes shall be equal and uniform throughout the
state." The constitution, in giving effect to the principle of uniformity
and equality, is self-executing, and operates on the mode of procedure
as well as the result. To say that this obvious and easily understood
guaranty can be denied, because (in the very face of an undisputed and
great wrong) a class of taxpayers are not able to prove affirmatively
that different boards of assessors acted by concert or fraudulently,
would be a confession of weakness not commendable in a judiciary or-
ganized under a nation declaring constitutional rights, and founded
on that equality in right, in governmental protection, and in govern-
mental burden which constitutes the very life of a government like
ours, and is the great principle which runs through all of its institu-
tions and constitutional enactments. The truth is that the tax
system of the state, executed through different boards, prescribing
duties for one board not prescribed for another, is just such a system
as would, in its execution, not probably result in an equal and uni-
form assessment, but in an unequal and unconstitutional one; and
the expected has actually happened, according to the allegations of
the bill.
The conclusion that the prohibitions of the fourteenth amendment

apply to the taxing power to the extent indicated, and that there is a
federal question which gives jurisdiction, still leaves for disposition
the questions here involved on their merits, which will be treated sep-
arately, it being intended in this opinion to deal only with the
of iurisdiction.
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MARSH v. KINGS COUNTY EL. RY. CO. et al.
(Circuit Court of Appeals, Second Circuit. April 7, 1898.)

No.86.
1. ELEVATED RAILROAD-INJUNCTION-DEPRECIATION OF ABUTTING PROPERTY.

An Illjunction against the operation and continuance of an elevated road,
In the city of Brooklyn, should not be granted on the suit of an abutting
owner who, though proving that the operation of the road obstructs the cir-
culation of air, and is attended with noise, smoke, and loss of light, and
that his abutting property has decreased In rental value, falls to further show
that such decrease was the result of the existence of the railroad or its opera-
tion.

a SAME-REMEDY.
'Vhere the abutting owner fails to show that the decrease In the rental

value of his property is the result of the construction or operation of the road,
and his bill for an injunction Is dismissed, his rights are properly protected
where the dismissal Is without prejudice to an action at law.

Appeal from the Circuit Court of the United States for the East-
ern District of New York.
The complainant, a citizen of New Jersey, brought a bill In equity in the cir-

cuit court for the Eastern district of New York, against the Kings County Ele-
vated Railway Company, a New York corporation, located in the city of Brook-
lyn, which alleged that the defendant, by the use of an elevated steam railway
in Fulton street, In front of the complainant's block of houses, was committing
a permanent and continuing Injury to his property, through the noise of the
trains, the obstruction to the circulation of air, the shutting off and darkening
the light, the road's Interference With the free use of the street, and by the
emission from Its engines of smoke and noxious vapors, whereby the defend-
ant appropriated and injured, and was continuing to injure, the easements ap-
purtenant to this property, without compensation. The bill prayed for an in-
junction against the operation and continuance of the elevated structure in
front of the complainant's premises. The circuit court dismissed the bill with-
out prejudice to an action at law, from which decree the complainant appealed
to this court.

Theodore E. Gates and William H. Ingersoll, for appellant.
Charles H. Russell and Wm. C. Perry, for appellees.
Before WALLACE, LAOOMBE, and Circuit Judges.
SHIPMAN, Circuit Judge (after stating the facts). The complain-

ant purchased, on June 1, 1887, for $87,000, 30 lots on Fulton street,
in Brooklyn, each of about 20 feet in front, and containing in all a
frontage of 629 feet. The 9 lots described in the complaint were
sold to Thomas Donahue in December, 1887. Eight of them were
reconveyed on January 29, 1890, and one was reconveyed on Octo-
ber 31, 1891, each being subject to a mortgage to an insurance com-
pany for $8,500. Marsh sold the lots with a contract to make a
loan to the purchaser, to be expended in buildings, made such a
loan, and retook the property subject to the mortgages, without
foreclosure, because of the inability of the purchaser to carry his
investment. The buildings were finished in the latter part of 1888,
and the elevated road began to run on August 20,1888. The build-
ings are nine in number, each of 20 feet in front and 50 feet in
depth, each of four stories, with brown-stone fronts, and each con-
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taining a store upon the street and three fiats above. The rental
value of each store was intended to be at least $25 per month, and
the rental value of the fiats was, at first, $20, $1.8, and $16, respect-
ively. They are not, and never were, apartment houses of the first
class, or with all the incidents of modern flats of a fine class in that
neighborhood. A depreciation of the rental value of this property,
and of that class of property in. Fulton street, began to be .notice-
able in 1892, and there are more frequent vacancies in the
and stores than when they were first built. The rental value
of the stores is from $20 to $25 per month. The depreciation in
the rental character of the apartments has been due to three
causes: (1) A better class of flats has been built on side streets
in that vicinity; (2) a greater number of new flats have been built
in Brooklyn; and (3) from 1892 and thereafter a general deprecia-
tion in the value of Brooklyn real estate took place. While the land
is worth more than it was in 1887, the market value of the entire
property has receded from its ·.market value when the buildings
were completed, owing to the same causes which have just been
mentioned. At the point where the property is situated, it is con·
ceded that "Fulton street is. eighty feet wide from house line to
house line, the roadway being forty-two feet wide, and sidewalks
nineteen feet wide on each si(le; that the elevated railroad is built
over the middle of the street, and is supported by a row of columns
placed along the edge of the curb along the sidewalk, seventeen
feet from the house line, and that said columns are sixteen inches
in diameter, and that there are four of them in front of the row
of buildings owned by plaintiff,they being forty and fifty feet
apart; that a train passing on the structure is twenty-nine feet
from the front of plaintiff's buildings; and that the tracks of the
road are twenty-one feet above the ground." Some testimony was
given in regard to the injury to the flats from the noise of the rail·
road trains and the exclusion of the light; but there was no sub-
stantial testimony that these circumstances diminished the rental
value of these flats, or of other flats of a like class, although it is
obvious that flats of a first class, which would ordinarily rent for
$50 per month or more, would be injured by the immediate proxim-
ity of an elevated steam road. While there can be no question that
the noise, steam, smoke, and perhaps odors which come from the
passing trains of an elevated road in front of a dwelling house di-
minish the enjoyment, and to a certain extent the comfort, of the
inmates of the house, it cannot be found that the proximity of this
elevated road to these buildings of the complainant diminished his
income. It was diminished because, as testified by one witness;
"there has been an overproduction of stores and flats on' the line
of the elevated roads, to such an extent that they have reduced the
rental values considerably." The same thing is true in regard to
the market yalue of the property.
The theory upon which the interference of a court of equity is

asked in this class of cases is that it alone can furnish the appropri-
ate remedy to prevent a continuing injury to the easements of ail',
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light, and access, which are appurtenant to complainant's land;
ir. other words, can prevent a continuing injury to the value of his
land. Bohm v. Railway Co., 129 N. Y. 576, 29 N. E. 802. In this
case the complainant shows that an elevated road abuts upon. his
land, and that its use is attended with noise, smoke, and interfer-
ence with light, and he seeks to show the extent of this injury by
the loss of income and the depreciation in the value Of his property.
It is true that his property has depreciated in value, but he has
failed to show that the loss and depreciation were due to the exist-
ence of the defendant's structure, or to the operation of the road,
or that the structure or the trains have prevented an increase of
value which would otherwise have taken place. The link which
connects the loss of value with the use of the road is lacking. Don-
ahue built these buildings contemporaneously with the construc-
tion of the road, in the expectation of pecuniary benefit from it.
Other citizens of Brooklyn prepared to enjoy the benefit to real
estate situated at a distance from the centers of trade, which it was
anticipated would follow the erection of cheap and rapid modes of
transit, and also built stores and flats along the lines of the roads,
and built flats on the adjoining streets. There was an overproduc-
tion, and there was, from some cause, a general depreciation of
real estate in the city, the effects of which were felt in the cheaper
class of tenements and of stores. The elevated road's part in the
result was in the fact that it had helped to stimulate overproduc-
tion.
The subject of the duty of a court of equity to grant relief by in-

junction against the operation of an elevated steam road which had
injured the enjoyment of easements of air, light, and access appur-
tenant to a complainant's land, but which had resulted in no injury
to the market value or rental value of the premises, was considered
with great care by the court of appeals of New York, which spoke
through Judge Gray, in the test case of O'Reilly v. Railroad Co.,
148 N. Y. 347, 42 N. E. 1063. The decision refusing to grant a
remedy for an injury of this technical class was based, among other
considerations, upon the substantial and firm ground stated in
Gray v. Railway Co., 128 N. Y. 499, 28 N. E. 498, as follows:
"An equity court Is not bound to Issue an Injunction where it will produce

a great public or private mischief, merely for the purpose of protecting a tech·
nlcal or unsubstantial right."

In the O'Reilly Case, by reason of the presence and operation of
the elevated road, the value of the complainant's property had in-
creased. We do not think that it can be determined accurately
from this record whether, by the construction and operation of
the defendant's road, the real value and the rentable value of the
plaintiff's premises were worth more than they would have been
had it not been built, because the buildings were built at about the
same time with the construction of the road, and probably in con·
sequence of the certainty that it was to be built; and what would
have been the financial condition of that class of real estate if the



192 8tl, :FEJ;lERALREPORTER.

road had not been put in operation is not evident. It is, however,
manifest that the road has not financially injured the complainant,
and has not prevented. an increase of value, and thus far the cir-
cumstancescorrespond to those which were the subject of the
O'Reilly decision, the syllabus of which is as follows:
"An injunction against the operation of an elevated railroad, constructed In a

public street in of New York, by authority of law, should not be granted
at the suit of ,an abutting owner, on proof of the wrongful appropriation of
the appurtenant! easements of llght, air, and access, when the plaintiff fails to
show any substantial monetary damage to his property, or loss suffel'ed, by
reason of the defendant's acts, but it appears. that, by reason' of the presence
and operation of the elevated railroad in the street, the value of the plaintiff's
property has Increased, and that it has shared equally with all the property in
the vicinity in the general increase of values," "The dismissal, on failure to
prove substantial monetary damage, of a complaint seeking to enjoin the oper-
ation of an elevated street railroad, on the ground of the wrongful appropri-
ation of easements appurtexmnt to abutting private property, is not open. to the
objection that the continued tortlous acts will eventually give the defimdant
company title to the property rights wrongfully' appropriated, when the judg-
ment states that It is without prejudice to the right of the plaintiff to bring
such action as he may thereafter be advised, based upon facts not inconsistent
wIth those herein adjudged,"
We concur both in the reasoning of Judge Gray and in the result

to which he came. The decree of the circuit court is affirmed, with
costs.

MALCOMSON v. WAPPOO MILLS.
Court, D, South Carollna. March 21, 1898.)

1. LICENSE TO MINE AND REMOVE PIIOSPHATIO DEPOSITS - ROYALTIES-TITLE
TO PRODUCT.
Rev. St. S. C, § 102, authorizes the phosphate commissioners to issue

licenses to mine and remove phosphatic rock and deposits from the bed of
the Coosaw river, etc., and provides that parties so licensed shall be deemed
agents of the state, and each ton of the product of such mining operations
shall be deemed the property of the state, "until the said parties shall have
paid the royalty thereon fixed by the board." A licensee mortgaged its
mined product; owing the st,ate the royalty thereon, and a large amount
for unpaid royalty on product sold. Held, that such mortgage was a supe·
rial' lien to the claim of the state for the royalty on the product sold; the
mortgagee having no knowledge of such claim.

S. SAME-RIGHTS OF TIlE STATE-PAST-DuE ROYALTY-CONTROL 011' PRODUCT.
Under Rev. St. S. C. § 102, which provides that mining licensees of phos-

phatic territory shall be deemed agents of the state, and that each ton of
the product of mining operations shall be deemed the property of the state
until the royalty thereon is paic;l, the state can refuse, except as against
bona fide purchasers without notice, to surrender its control of any portion
of such product until all past·due royalty under the license, on product dis-
posed of, is paid.

8. MECHANICS' LIENS - CONSTRUOTION OF STATUTE - "LABORERS" AND "EM,
PLOYES. "
Const. S. C. art. 3, § 17, provides that every act shall relate to but one

subject, and that shall be expressed in the title. 22 S. C. St. at Large,
p. 502, is entitled "An act to provide for laborers' liens." The word "laborer"
is not used in the body of the act, giving to employ13S of factories, mines,
etc., a lien for their wages or salaries. Held, that the word "employ13s"
must be restricted to mean only such as are laborers, and neither the super-
intendent nor bookkeeper of a mining company comes within this term.


