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characteristic of ordinary printer’s ink. In these respeots it seems to
be a’genuine and valuable advance in the art.

Printer’s ink for a long time has been made from the products of
petroleum, linseed oil, fatty oils, vegetable oils, and other products,
according to different formulas.: The patent in suit employs linseed
oil, together with vaseline, a product of petroleum, with the essen-
tial coloring matter, and is not; in this respect, generally speaking, very
different from the old printer’s ink. But, while vaseline is a product of
petroleum, it 1s likewise, in many ‘of its characteristics, different from
the other products of petroleum, and, when combined with linseed oi}
and the other coloring matter, 4s pointed out in the patent in suit, pre-
sents an ink, as a finished entlrety, very different from the old pmnter 8
ink, and different in just those respects that make the one adaptable
to stencil printing and the cther unadaptable. This constitutés a
new discovery in the art of printing, just 4s much as if its elements, or
a portion of them, were derived from some substance hitherto unrelated
to printing ink, In my opinion the patent is valid.. g

.The analysis of defendants’ ink by the complainant’s experts shows
the presence of vaseline and the other constituents entering into' the
complainant’s combination.. This testimony might be much less con-
clusive if the defendants, who are alive and filed their answer, had
denied under oath the use of guch constituents. Their failure to meet
complainant’s analysis by a denial leaves me in no doubt.that the analy-
sis ig substantially correct. The usual decree for an ipjunction and
accounting may be entered. :

o

THAMES & MERSEY MARTNE' ms CO., Limited, v. O’CONNELL,}
{Circuit Court of Appeals, Ndnth Clrcult. February 14. 1898)
‘ No.' 876.

MARINE INSURANCE—PROBIBITED. FLACES,

A marine insurance policy warranted a schooner not to use certain
ports' or places. The schooner left San Francisco bound for Suislaw.
River, a prohibited place, and, In" tempestuous wesdther, came to 4 buoy
near the entrance to the river, was driven about, anhd anchored a mile
from the entrance, where the chain broke, and the schooner was driven
ashore, and wrecked. Held, that when the schooner came up to the buoy,
with the Intention of entering the:river, and afterwards anchored one mile
from the entrance, it was using places prohibited by the policy, and the ip-

© ‘purance company was not lable for the loss.

Gilbert, Circult Judge, dissenting. _
Appeal from the District Court of the United States for the
Northern District of California. ;

Page & Eells, for appellant.’
Andros & Frank for appellees.

Before. GILBERT and ROSS, Cn‘cmt Judges, and HAWLEY Dis-
trict Judge. . ;

1 Rehearing denled.
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ROSS Circuit Judge. - 'This is an appeal from a decree given the
hbtlant in the court below. The appellant, who wis the respond-
ent there, underwrote a policy of marine insurance on the interest
of Thomas O’'Farrell, the libelant’s intestate, in the schooner Rob-
ert and Minnie, agalnst perils of the seas and other perils in the
policy mentioned. The policy contained, among other warranties,
the following: . ' o :

“(4) Not to use any ports or places on the west coast of America north of San
Francisco, nor islands adjacent thereto, except Umpqua and Columbia Rivers,
Humboldt, Coos, and Shoalwater Bays, Gray's Harbor, Sitka, Ounalaska, and
St. Paul’s Harbor, and ports inside the mouth of the Straits of Fuca; not to
use any inside passage on the west coast of America north of Burrard’s Inlet,
nor ports or places on the east coast of Asia, north of Shanghai, nor islands
adjacent thereto, except ports in Japan; nor to use Torres Straits, nor any
guano island, nor to engage in inter-island trade, nor to go on a whaling, fish-
1ng, or trading voyage. It shall and may be lawful, however, for said vessel
in her voyage. to proceed and sail to, touch and stay at, any ports or places, if

thereunto obliged by stress of weather or other unawoidable accident, witbout
prejudice to this insurdnce.”

On the margin of the policy this stipul-ation. was. Written:

“It is.understood and agreed that this company is not liable for any claim
resulting from using ports or places not allowed by thig policy.”

While the policy was in force, the schooner, under command of
O’Farrell, the assured, sailed from San Francisco bound to Suislaw
River, in the state of Oregon, which was a port or place which the
assured agreed and warranted that he would not use. It appears
from the Pacific Coast Pilot, which was read in evidence, that this
river was first reconnoitered by the Coast Survey in 1883, when the
bar was found to be bad, and had only five feet of water upon it. It
could then be crossed only on the flood tide near high water., It was
then nearly a quarter of a mile across, and the channel narrow. But in
1887 the bar was found, not only to have changed its location, but from
the northernmost point of the cliffs a great sand flat had made out
fully three-fourths of a mile to the south, and changed the Whole loca-
tion of the bar. The Coast Pilot proceeds:

“It is therefore evident that only a local knowledge will serve to determine
the peculiarities ¢f the bar and channel at any time. * * * It is reported
that the bar works around from the south to the north as far as possible, and
then again breaks out near the south spit. When it is settled towards the north,
it is claimed to carry nine feet of water; but that it has been less during the

change, There is a sunken rock near the beach about half a mile to the south-
east of the south spit.”

During the voyage from San Francisco, the schooner was driven
by tempestuous weather to a point about 65 miles to the northward
of the entrance of the Suislaw River, having passed its entrance
about 30 miles to the westward. The vessel then tacked, and pro-
ceeded to the southward, her master intending to take her into
the river should he be able to secure the services of a tug to tow
her in, which he expected would come out for that purpose. There
was a buoy located a quarter of a mile outside of the bar, near the
entrance ‘of the river, which indicated the entrance to the channel
over the bar. The schooner sailed right up to that buoy. The
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tug could not then come out, on account of the roughncss of the bar
and the lack of sufficient water thereon at the then stage of the
tide. The schooner then stood off to sea about balf a mile, and
afterwards stood in towards, and came up to, the buoy. She then
stood off again for a short time, but lost the wind, and drifted in-
shore to a point about one mile to the southward of the bar, where
the master dropped anchor, Shortly after letting the anchor go,
the heavy swell brought such a strain upon the chain that it parted,
and the vesse] in a few minutes drifted upon the shore, and was
wrecked and totally lost. The vessel did not-at any time while
the policy was in force enter the river, nor was she nearer thereto
than about one mile.- The above facts were made to appear to
the court below by an agreed statement, upon which the cause was
determined there and is brought here,

By the fourth clause of the stipulations above quoted, the as-
sured bound himself not to use any ports or places on the west
coast of America north of San Francisco, nor islands adjacent
thereto, except Umpqua and Columbia Rivers, Humboldt, Coos, and
Shoalwater Bays; Gray’s Harbor, Sitka, Ounalaska, and St. Paul’s
Harbor, and ports ingide the mouth of the Straits of Fuca; and,
by express agreement indorsed on the margin of the policy, it was
covenanted that the insurer should not be liable for any claim re-
sulting from using ports or places not allowed by the policy. This
contract is the measure of the rights and obligations of the re-
spective parties. Confessedly, Suislaw River was a place the as-
sured was prohibited by the policy from using. Was not the buoy,
which stood near the entrance to that river, and within a quarter
of a mile from the bar and its immediate vicinity, equally a place
the assured was prohibited by the policy from using for the purpose
of getting into the river? Was not the point about one mile to the
southward of the bar, where the assured dropped  his anchor,
equally a place the assured was prohlblted by the policy from
using, under the circumstances appearing in this case? Undoubt-
edly so; for they are all on the west.coast of America, north of San
Franmsco and neither of them is Umpqua or Columbla River, Hum-
boldt, Coos, or Shoalwater Bay, Gray’s Harbor, Sitka, Ounalaska,
or St. Paul’s Harbor, or any port inside the mouth of the Straits
. of Fuca, and neither of the places was so used by the assured in
going where, under the policy, he had a right to go. Nor was the
assured obliged by stress of weather or other unavoidable accident
to sail to, touch, or stay at or near, the buoy, or at or near the
Suislaw River, or at or near the point where he dropped his anchor.
On the contrary, he was at those prohibited places in pursuance
of the intent with which he started on his voyage, and in spite of
tempestuous weather, which, so far from taking him to the pro-
hibited vicinity, had taken him 65 miles to the northward and 30
miles to the westward of those places. It is idle to say that he
did not use the prohibited places, when the agreed statement of
facts shows that the assured sailed his schooner “right up to the
buoy” in the endeavor to get into the Suislaw River. Was he not
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“using” this place when he sailed his schooner there? And did he
not ‘“use” the place about one mile southward of the bar when he
dropped his anchor there? Undoubtedly so. Each of these places
and its immediate vicinity was as much prohibited by the terms
of the policy as was the Suislaw River, when used, not in going
where under the terms of the policy the assured had the right to go,
but in the endeavor to enter a prohibited port.

Nothing more, we think, need be said to show that the judgment
appealed from is erroneous. It is accordingly reversed, and the
cause remanded, with directions to the court below to enter judg-
ment for the respondent on the agreed statement of facts.

GILBERT, Circuit Judge (dissenting). I am unable to concur with
the majority of the court in holding that the insured in this case used
the Suislaw River in violation of the stipulations of the policy. It
must be presumed that the contract of insurance expressed exactly
the risks which the insurance eompany agreed to assume. The vessel
was prohibited from using certain specified ports and places. She
was free to go anywhere except to those ports or places. She had
the right to traverse the open sea in any direction in going to and
from any of the ports which the policy permitted her to use. She
undoubtedly had the right to approach as: mnear as possible to the
Suislaw River without entering it. For aught that appears to the
contrary, her ordinary route to or from some of the permitted ports
would take her as near to the Suislaw River as the point where she
was anchored when her chain parted, causing her to be drifted ashore.
But the opinion of the majority of the court rests upon the fact that,
notwithstanding that the vessel was not prohibited to approach that
point, her master took her there on this particular occasion, with the
intention of entering the Suislaw River. This leaves the decision of
the case to turn upon the question of the intention with which the
vessel approached the river. - It would seem upon principle that no
citation of authority would be necessary to sustain the position that
the intention or the attempt to enter a prohibited port is not tanta-
mount to using it. If the intention determines, then it would follow
that if the vessel had cleared from San Francisco with the intention of
entering a prohibited port, and immediately thereafter that intention
had been abandoned, and she had been lost on her way to one of the
permitted ports, there could be no recovery under the policy. I
think that the principle announced in the case of Snow v. Insurance
Co., 48 N. Y. 624, should be decisive of this case. In that case
the court held that a warranty in a policy of marine insurance not to
use a certain port means not to go into it, and that going near or in
the direction of the prohibited port is not a breach of the warranty.
Said the court by Earl, C.: “A mere intention to violate a policy can
never have the effect of an actual violation. The vessel, at the time
of her loss, was not sailing in forbidden waters, and, so long as she
had not actually reached a forbidden place, the unexecuted inten-
tion to reach one cannot avoid the policy.” In Wheeler v. Insurance
Co., 35 N. Y. Super. Ct. 247, it was held that, where the words “to use”
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were adopted in a covenant not: t0 use eertain ports and places, they
meant “to:gd into a port, harbor, or;haven for shelter, commerce,. or
pleasure, ahd to derive a benefit' or advantage from its protectlon,

and that to cléar for a port or to sail for it is-not to use it under the
policy, and is not a violation of 'the warranty. - In Insurance Co. v.
Tucker, 3 Cranch, 357, a vessel: was:insured at and from Kingston, in
Jamaica, to Alexandma, but she. took in a cargo at Kingston for
Baltunore and ‘Alexandria, and sailed with the intent to go, first to
Baltlmore, and then to Alexandria.: While on her way, and before

reaching the point of deviation from the direct route from Kingston
to Alexandria;'she was captured. The court held that it was a case
of intended deviation only, and that “an intent to do an act can never
amount to the commlssmn of the act itself.” These authorities and
others, in my opmlon sustain the proposition that where in a pohcy
of insurance there is a warranty not to use a certain port, and the in-
sured proceeds towards that port with the intention and in the at.
tempt to use the: port, but in fact goes to no point to which he is pro-
hibited from going, and uses no place or port interdicted by the policy,
there is no breach of the terms of ‘the policy. It is to be presumed
that the precise agreement of the parties has been specified in the
contract, and that the vessel is free to go anywhere upon the high
seas, or into any port or place except the interdicted ports and places.
In this case the vessel was not to use the Suislaw River. = It may be
assumed that the insurance ecompany declined to insure against the
risks that might be encountered in that river, or, perhaps, in crossing
the bar at its mouth. The vessel approached no nearer than tha
buoy, a‘quarter of a mile outside the bar. She did not use the river,
although her master intended and attempted to use it. The policy
did not prohibit the intention or the attempt to use it. It prohibited
only the use. The contract of insurance has indemnity for its ob-
ject, and it should be construed liberally to that end. “Stipulations
are construed strictly against the party in. whose favor they are made.”
11 Am. & Eng. Enc. Law, 286; Catlin v. Insurance Co., 1 Sumn. 434
Fed. Cas. No. 2,522; Hoffman v. Insurance Co., 32 N. Y. 405; Insur-
ance Co. v. Cropper, 32 Pa. St. 351, . I think the decree should be af-
firmed. '
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GRACE et al. v. BROWNE et al.
(Circuit Court of Appeals, Second Circuit. March 2, 1898,)
No. 81,

1. SAIPPING—CARRIAGE oF (Goops—DATE OF SAILING.

A cargo of nitrate of soda having been purchased to be shipped on a sailing
vessel to sail in November, the purchaser refused to receive it, on the ground
that the ship did not sail in November. The proofs showed that on November
29th, after loading, the vessel broke moorings, took a pilot, and went to a
place known as the “starting ground,” but did not actually depart until De-
cember 1st. There was a counflict of evidence as to whether the master in-
tended to depart on the 29th, and was prevented by lack of wind. Held,
that the issue was properly submitted to the jury.

2. EVIDENCE—SHIP’'S PAPERS.

An application by a vice consul for a permit for the vessel to depart a bill
of lading signed by the captain, a license to sail, a certificate of the custom-
house official that the vessel had paid its tax for hdspital dues, and the bill
of health signed by the maritime subdelegate; the bill of lading being identi-
filed by the mate, and the other papers being. official documents under seal,
executed by the Chilian authorities, and such as the laws of maritince nations
generally require, and produced by the proper custodian from the proper place
of custody,—are entitled to confidence, and should be admitted as evidence.

In Error to the Circuit Court of the United States for the South-
ern District of New York.

On October 30, 1894, Hemenway & Browne, hereafter called *‘the plaintiffs,”
sold to William R. Grace & Co., hereinafter called “the defendants,” 3,000 bags of
nitrate of soda, to be shipped in a sailing vessel to sail in November, 1894, from
the western coast of South America to New York, The complainants alleged that
this quantity of nitrate was duly shipped from Taltal, Chili, on the west coast
of South America, in the Beechdale, a British sailing vessel, which sailed during
the month of November, and: arrived in New York on March 29th, when the
defendants refused to receive any of it, upon the ground that the vessel had not
sailed from Taltal until December 1, 1894; that the price of nitrate had fallen;
and that the damages to the plaintiffs therefrom were $2,08%.10. These allega-
tions were admitted, except that it was denied that the vessel sailed during the
month of November. The case was tried to the jury upon the question of the
date of sailing, and the verdict was for the plaintiffs. The vessel reached
Taltal on October 26th, and finished loading on November 29th, about 6 o’clock
p. m. Taltal is a small bight on the open coast, has no docks, and vessels are
loaded from lighters. The vessel breke moorings, took a pilot, hove anchor, and
was taken to what is called the “starting ground,” at the outside harbor limit,
on the evening of November 29th, but did not actually depart to sea until De.
cember 1st. The two alleged errors which are relied upon by the defendants are
the refusal of the trial court to direct a verdict in their favor, and the admission
of the clearance papers of the vessel, which will be hereafter described, without
further authentication. There is no disagreement between court and counsel
as to the terms of the contract, or as to what constituted a sailing. The circuit
judge charged the jury that the question whether the vessel sailed on Novem-
ber 380th or December 1st was not technical; that the parties had, by their con-
tract, made a November sailing a matter of substance; and that performance
of the contract was necessary to a recovery. He further charged that “a vessel
sails from a port when she breaks her moorings, being fully prepared to go to
sea, with the intention cf immediately proceeding to sea, and is only delayed by
some accidental circumstance”; and that “a vessel sails when she weighs anchor,
or casts off or gets under way with the intention to proceed at once to sea
without further delay; but, if she is not entirely ready for sailing, she has not
sailed by merely moving down the harbor.,” The couri furthber charged that three



