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fiable, particularly where, as in the present case, opportunity exists to
collect a sufficient posse, and make an arrest by an immediate show of
overwhelming force.
The indictment alleges as follows: "That said Joe Gaines, and he,

the said John Stevenson. being then and there white persons, and not
Indians, nor citizens of the Indian Territory." The proof shows that
Joe Gaines was a white man, and not a citizen of the Indian Territory,
but further shows that John Stevenson, the plaintiff in error, had not
only married a full-blooded Chickasaw, and was living with her as his
wife, but that he was a citizen of the Chickasaw Nation, having been
adopted by said Nation. The plaiIltiff in error sought to avail himself
of this variance between the proof in the case and the indictment in
motions for a new trial and in arrest of judgment. This question was
disposed of by the trial judge, in his charge to the jury, as follows:
"There Is a question In this case In regard to the citizenship of the parties.
It Is shown by the testimony that Stevenson had married a lady that was a
Chickasaw, I believe, residing in the Indian Territory. The evidence further
shows that Joe Gaines was a white man, and not a citizen of the Indian Ter-
ritory, although the bill of indictment alleges that they were both white persons,
noncitizens of the Indian Territory; that being a jurisdictional matter, when
the evidence establishes that either was a citizen of the United States, this court
has jurisdiction, so far as that point Is concerned."
We agree on this point with the trial judge. The averment in the

indictment that Joe Gaines was a white person, and not a citizen of the
Indian Territory, having been established by the evidence, the court
had jurisdiction in the case, and the averment as to the color and citi-
zenship of John Stevenson became and was surplusage, and no evi-
dence was necessary to be given to prove it.
There are other rulings of the trial court discussed in the assign-

ment of errors and the briefs of counsel, but, from the view we take of
the case, they need not be considered. The admission of the evidence
of Mrs. Joe Paul, the re1ection of the evidence of Alexander Smith,
and the refusal of the court to give the charge relating to the law of self-
defense, as requested by the plaintiff in error, were errors which re-
quire us to reverse the verdict and judgment of the lower court, and re-
mand the cause with instructions to set aside the verdict and judgment,
and award a new trial, and iris so ordered.

SWAYNE, District Judge, dissents.

UNITED STATES v. TAFFE et a!.
(DIstrict Court, D. Oregon. March 23. 18()S.)

1. CONSPTRACy-INDIC'IHENT-SUFFTCTENCY OF AVEUMENTR.
The llverment, in an indictment under Rev. St. § 5-lAO, that

conspired to commit the "offense of corruptly endeavoring to influence a
petit jury of the circuit court of the United States for the district of Oregon
In the discharge of its duty," is insufficient, because it omits any averment
of facts constituting the offense for which the conspiracy was formed, by
which it can be identified.

2. SAME.
An allegation in such an indictment that the defendants intended to In·

fluence the jury to return a large verdict in a case brought by the United
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States to Collclemn a right of way Is Insufficient, ip. failing to state facts, snow-
ing that tb,e effect of what was hitended would hav:e been to defJ:aud the
United States. ' ,
Daniel R. Murphy, U. S. Atty. when the indictmept was, filed.
John H. Hall, U. S. Atty., and J uIius C. Moreland, Spec. Asst. U. S.

Atty., upon the trial and on motion in arrest of judgment.
Rufus Mallory and Chester V. Dolph, for defendant Taffe.
Henry E. McGinn and Geo. O. Stout, for defendant Killfeather.
BELLINGER, District Judge. This is an ,indictment for con-

spiracy, under section 5440 of the Revised Statutes of the United States.
The indictment contains two counts. The first countis for conspiring
to "commit an offense against the United to wit, the offense of
corruptly endeavoring to influence a petit jury of the circuit court of
the United States for the district of Oregon in the discharge of its duty."
The. second count is for l'Onspiring "to defraud the United States" "by
corruptly endeavoring to influence a petit jury of the circuit court of
the United States for the district of Oregon in the discharge'of its duty
in a certain cause then pending in said court, wherein the United
States was plaintiff and I. H. Taffe was defendant, the object of which
said action was to condemn a certain rip;ht of way for a proposed boat
railway thrQugh the lands of the said I. H. Taffe, and to have said jury,
by means of corrupt influence, return a large verdict in favor of said
T. H. Taffe in said cause; that on the trial of said cause in said court
said Edward Killfeather and said S. C. Bratton were duly sworn as
jurors to try S{l,idcause." The acts alleged to have been done in fur-
therance of the conspiracy al,'e the same in both counts. They consist
in the execution and delivery by Taffe of two promissory notes, for
$2,500 each, to Bratton and Killfeather, respectively, and the payment
of $10 in money to Killfeather. Bratton and Walker entered pleas of
guilty, and became witnessesfor the United .States against the other
defendants, who were found guilty on the trial under both counts in
the indictment, and who now move in arrest of judgment, and for a new
trial, on the ground that the matters and thing-s charged in the indict-
ment do not constitute offenses against the United States.
There is no such crime under the statute as that of corruptly en-

deavoring to influence a "jury." 'l'he offense intended to be charged
is that of endeavoring to corruptly influence "jurors," and unless the
word "jury," fn the indictment, is construed to mean "jurors," the ob-
jection that is made upon this ground will be a fatal one. But, with
this construction, the objection that the indictment is insufficient be-
cause it fails to state the facts relied UDon as constituting the offense
which the conspiracy had for its object, remains. The allegation in
the that the object of the conspiracy was to commit the
offense of corruptly endeavoring to influence a petit jury of the circuit
court of the United States for the district of Oreg-on in the discharg-e of
its duty, omits any description of the offense for which the
was formed,by which it can be identified. Every offense consists of
certain acts done or omitted under certain circumstances; and in the
indictment for the offense it is not sufficient to charge the accused g-en-
erally with having committed the offense, but all the circumstances
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constituting the offense mnstbe specially set forth. Archb. Cr. PI.
(15th Ed.) 43. In the case of U. S. v. Cruikshank, 92 U. S. 558, where
there was an indictment for conspiracy and a verdict against the de-
fendants, it is laid down as an elementary principle of criminal plead-
ing that when the definition of an offense, whether it be at common law
or by statute, includes generic terms, it is not sufficient that the
indictment shall charge the offense in the same generic terms as in the
definition, but it must state the species,-it must descend to "par-
ticulars." While the case referred to was not for a conspiracy to com-
mit an offense, and while the general rule is that the same certainty is
not required in setting forth the offense which the conspiracy was
formed to commit that is required in other cases, yet the guiding prin-
ciple is the same. The difference in the cases is one of degree merely
as to the certainty with which the facts constituting the offense are
required to be stated. In any case facts must be stated with such cer-
taintyas will suffice to apprise the defendant of the particular case he is
to meet, and enable him to plead the judgment in bar of a second prose-
cution for the same offense. To constitute a good indictment under
section 5440, Rev. St., it must charge that the conspiracy was to do
some act made a crime by the laws of the United States; and it must
state with reasonable certainty the acts intended to be effected or car-
ried out by the agreement of the parties, so that it can be seen that
the object of the conspiracy was a crime against the United States.
In re Wolf, 27 Fed. 611. In this case the first count contains no aver-
ment of,facts constituting the offense which the conspiracy was formed
to commit. The averment that defendants conspired to commit the
offense of corruptly endeavoring to influence a petit jury of the United
States in the circuit court of the United States for the district of
Oregon does not describe an offense. It states a mere conclusion of
the pleader. Nothing is added to the generic terms by which such
crime is described, except the statement that the jury was a petit jury,
and was in the circuit court of the United States for the district of
Oregon. The acts which were intended in this crime, and which are
necessary to its commission, are not set forth. There is no particu-
larity of time, or of individuals to be corrupted on the jury, or of the
cause to be affected, or of the means to be employed, or of other facts
and circumstances by which the defendant may be apprised of the case
he is required to meet, and by which he may so identify it as to be
able to avail himself of any judgment rendered therein in bar of other
prosecutions for the same cause. If, as stated by Mr. Justice Clifford
in U. S. v. Cruikshank, "avague and indefinite description of a material
ingredient of the offense is such a failure of compliance with the rules
of pleading in framing an indictment that the indictment must be
held bad on demurrer or in arrest of judgment," by the strong-er reason
no judgment of conviction should be pronounced where the indictment
is without any description of the offense intended by the conspiracy
with which the defendants are charged. And the insufficiency of the
indictment in this respect cannot be aided by averments of acts done in
furtherance of the object of the conspiracy. 4 Ene. PI. & Prac. 721,
note 1; Pettibone v. U. S., 148 U. S. 197, 13 Sup. Ct. 542.
The second count in the indictment is insufficient in failing to st61te
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facts showiug that the effect of what was intended would have been to
defraud the United States. The allegation is that the defendants in-
tended to influence the jury to return a large verdict ina case brought
by the United States against Taffe to condemn a right ofway across the
lands of the latter for a boat railway. It does not appear that a large
verdict, if returned, would result in .defrauding the United States.
For aught that appears, Taffe was entitled to a large verdict. Such
was the tendency of the testimony· of all of the witnesses in the case.
It does not appear what the intended "large verdict" was to be, or that
it was to exceed the value of the land condemned, Furthermore, a
verdict against the United States in such a case does not involve an
obligation on the part of the latter to pay the amount for which the vel"
diet is returned. The verdict merely ascertains the amount required
to be paid as compensation for the land taken, if the plaintiff elects to
take it.
The attempt to corruptly influence the action of a "jury," assuming

that this is in legal effect an averment of an attempt to corruptly in-
fluence the action of "jurors," is a crime against justice, punishable
under the laws of the United States, and is not the crime of attempting
to defraud the United States. But an indictment fora conspiracy
having for its purpose the use of criminal means for the accomplish-
ment of an act not in itself criminal must allege facts, in order that the
court may see that the means proposed are in fact eriminal. Whether
the criminal character of what is proposed relates to the object of the
conspiracy, or to the means to be employed, the requirement of cer-
tainty in the indictment is the same. In this case facts are not al-
leged from which it may be seen that what was proposed constituted a
corrupt endeavor to influence a jury. The allegation that such an
endeavor was agreed upon states a mere conclusion of the pleader. It
does not appear that the case, though pending, was on trial, except as
an inference from the allegation that Bratton and Killfeather were
jurors. The case had long been pending, and is now pending for a
third trial. Nor does it appear who comprised the jury, nor what
jurors were intended to be influenced, and the means or character of
such influence. And, as we have already seen, the insufficiency of the
indictment is not helped by averments of acts done in furtherance of
the conspiracy. The facts appearing on the trial do not tend to sus-
tain the charge of a conspiracy to corruptly endeavor to influence a
jury. According to the testimony, there was a meeting of the parties,
at which Taffe corrupted Bratton and Killfeather by paying some
money, and giving to each a promissory note for $2,500. There was
no agreement to endeavor to influence any other juror. The act of
corrupting these two jurors does not establish a conspiracy to endeavor
to corrupt them. The acts by which the crime is committed cannot
be made to constitute a conspiracy for the pumose of endeavoring to
commit such crime. The motion in arrest of judgment is allowed.
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In re MONACO et al.
(Circuit Court, S. D. New York. April 1, 1898.)

bIMIGRATION-INsPEcTon's DECISIONS-JURIsDICTION OF COURTS.
28 Stat. 300, making decisions of the customs or immigration omcers ex-

cluding aliens final, "unless reversed OIl appeal to the spcretary of the treas-
ury," does not exclude the jurisdiction of the courts in habeas corpus when.
although an appeal to the secretary has been taken, through some rule of
procedure in the office the papers will not be sent to him.

This was an application for a writ of habeas corpus by Sofia Monaco
and others, who have been refused a right to land in this country by
the immigration or customs officers.
Henry Gotlieb, for the motion.
Loronzo Ullo, opposed.

LACOMBE, Circuit Judge. The statutes re!!Ulating immigration
evidently contemplate that the alien immigrant shall have at least
the opportunity to appeal from the subordinate officers to the secre-
tary of the treasury; and, where he is prevented by the subordinate
oflicers from presenting his case to that tribunal of review, it seems
not to be within the intent of congress that the decision of the subordi-
nate officers shall be final. The language used is, "Shall be final
unless reversed on appeal to the secretary of treasury." 28 Stat.
390. When it is remembered that this section took away from the
courts the power to determine upon habeas corpus whether the alien
was in fact an immigrant, and as such within the operation of the
exclusion acts, it is the most natural construction of this language
to hold that it gave the alien the right to have that important ques-
tion passed upon by the secretary of the treasury. If the statements
of petitioners' counsel are correct, this is a case in which a review
somewhere should be allowed; for he asserts that the physician who
at first reported that the immigrants were suffering from a loath-
some contagious disease has modified his diagnosis. And upon the
facts as asserted by petitioners. and not contradicted, two of the aliens
are not immigrants; they have been domiciled here 10 years, and are
now returning after a brief absence. The counsel for the board con-
cedes that petitioners have appealed to the secretary of the treasury,
but that the papers have not been, and will not be, forwarded to him,
in accordance with some rule of procedure in their office. Under
these circumstances, the decision of the board cannot be accepted as
final, and the case is sent to the clerk of the court, to take testimony
and report the facts bearing on the questions: (1) Whether petition-
ers are immigrants; (2) whether they. or any of them, are suffering
from a loathsome, contagious disease.


