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proached the south facing of the double door he suddenly wheeled to the left,

extended both of his arms with the pistol in his hands, and fired at plaintiff in

error, the bullet passing closely in front of plaintiff in error, and lodging in the

counter. The plaintiff in error was standing at the time at the counter, pre-

paratory to drinking, his gun at his right side; and, as the deceased fired, he

threw his gun across his left arm, and fired, without putting it to his shoulder,

or taking aim. The two shots were close together, but the first one was fired

by the deceased. There were two gunshot wounds upon deceased made by one

bullet. The ball first entered the outside of the left arm about the wrist, and

passing through came out on the opposite side of the arm about two inches

higher than the point of entrance and entered the” body near the left breast.

After the shooting, plaintiff in error went out by rear door to his home; had-
his Winchester with him, and told the people in his house that he had had a
shooting scrape; that he was not hurt, and did not know whether the other
person got hurt or not, no name being mentioned indicating who the other per-
son was. He then left, saying he would give himself up to the officers.

On the trial the government introduced the evidence of one Scrivener, as
follows: *“After the killing, T was sent for, and went to where the defendant
was, in the rear of the place where the shooting occurred, and walked up to him.
and said to him, ‘John, it was a pretty bad affair, and you ought to be sorry for
this” He said to me that all he regretted about it was that he did not kill that
other son of a bitch, Bluff Davidson. He was talking when I went up to him,
and said something about being in danger. I told him not to talk; that any
statement made might be used against him. He said he shot at the man that
had shot at him. He just fired his gun at the blaze from the door, and he said
it was Gaines that shot at him, and when he shot it was in defense of his life.
He further said that he would do the same thing again under the same circum-
stances. Witness stated that no threats or promises or inducements of any kind
were made to defendant, but that what was said to him was voluntarily said by
defendant.” In connection with this evidence the plaintiff in error offered the
evidence of one Alexander Smith as to the conversation between the witness and
himself at the time just preceding the said Scrivener’s approach to the party,
to the effect that the witness Smith had opened a conversation with the plaintiff
in error, saying to him, “John, you have killed the man,” and plaintiff in error
replied, “Who is it?” and the witness said “Joe Gaines,” whereupon the plaintiff
in error replied, “I wish it had been that other son of a bitch, Bluff Davidson;”
immediately upon which the government’s witness, Scrivener, came up, and
continued the conversation as testified to by him. To the introduction of this evi-
dence by Alexander Smith objection was made, and the court excluded the same
upon the ground that it was self-serving, and pot a part of the res gestwe, nor
in explanation of the other declarations in evidence. To this ruling of the court
exceptions were duly taken. Further, on the trial the court, over the objection
of the defendant, permitted a government witness (Mrs. Joe Paul) to testify
that she was at the National Hotel in Paul’s Valley, and heard defendant say.
in May, 1893, “that he intended to kill the next damn marshal that arrested him;
that he was tired of being pulled around by them”; which testimony was ad-
mitted by the court as showing the feeling of defendant against marshals as a
class, and so instructed the jury at the time, which ruling of the court was duly
excepted to. After the evidence, the counsel for plaintiff in error asked the court
to instruct the jury in some twenty-six propositions of law, besides two special
fustructions, all and each of which the court refused, because the law applicable
to the case was given in the main charge; but this does not appear by any
proper bill of exceptions. A regular bill of exceptions does show that on the trial
of the cause, and after argument of the counsel, and after the submission of the
main charge of the court, the plaintift in error requested the court to charge the
jury as follows: “If the jury believe from the evidence, or have a reasonable doubt
of it, that at the time of the homicide the defendant was, previous to and at the
time of sald homicide, in the public business place of the witness Bandy, you
are instructed that the defendant had the legal right to be in said place; and if,
when In said place of business, he (the defendant) was not engaged in any act
or conduct that showed in itgelf malice towards Gaines, or a purpose to engage
Gaines (the deceased) in an altercation with him, and if at said time, the defend-
ant thus circumstanced, the deceased approached with a deadly wéapon, and the
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defendant did not know of sald approach, or of the purpose of sald Galnes In
making said approach, and at said time the deceased, Gaines, suddenly appeared
at the door of sald place with a deadly weapon, and without warning to de-
fendant of his presence and purpose, he, with said weapon, fired or attempted
to fire upon the defendant, then you are instructed that the defendant had the
right to shoot and kill the deceased, and should he acquitted.” This charge was
refused by the court for the reason that the proposition of law contained therein
was covered by the main charge. Among other things in the main charge was
the following: “The right of self-defense exists at all places and under all cir-
cumstances. Where the party charged with the offense has been wrongfully as-
sailed by his adversary, and placed in a position of great peril, or a position from
which, situated as the party charged with the offense believes and has a right
to believe, or any reasonable person situated as he was would have a right to
believe, that his adversary then intended to take his life, or do him serious bodily
harm, and acting upon such appearances, and from that cause only, and in order
to save his own lifz, or prevent either his life belng taken or an act being done
that likely would take his life, he has a right to act on those appearances, and
tepel force by force, even to the extent of taking human life, if necessary. In
regard to that matter I will lustruet you further on. * * * It appears from the
testimony in this case that he did arrest Mr. Stevenson on the outside of that
building, down the street somewhere; that Mr. Stevenson had a knife, and that
the officer had a pistol, and that there were some words between them,—some
trouble between them,—but finally that Mr. Stevenson put down the knife, and
that the officer turned him loose, and then, on account of something that was
said, rearrested him, then afterwards, down by the hotel, turned him loose
again. Whether those arrests were lawful or unlawful, Mr. Stevenson had been
released by the officer under the undisputed testimony in this case, is the way
I remember it. Of course, upon all these questions, gentlemen, if you dopn’t re-
member the evidence as I do, follow your recollection, not mine, because it is a
question of fact for you to determine, not for me. 1 only mean to speak of those
matters that I understand to be undisputed, not upon controverted questions;
and in determining those questions you are to consider the subsequent conduct
of the parties. If Stevenson went off,—if you find it is a fact that he went off,—
and got a Winchester, and came back, and fired it in the streets, and called out,
made exclamations of any kind, and you believe that Gaines, the officer, heard
those remarks, heard those shots, and knew who the party was,—then you are
instructed that that was in his presence, within the contemplation of that stat-
ute, and it was his duty to arrest the party creating the disturbanee or breach
of the peace. If he did not hear the remark, did not know who it was, then
he had no right to make the arrest without a warrant, or attempt to make it
without a warrant; but that is a gquestion in this case that you are to determine
from the evidence, but, if Gaines did know who it was, did hear him make the
remark, heard the shots, and knew who the party was, it was in his presence in
contemplation of the law, and he had a right to go where the defendant was
for the purpose of arresting him; and if, on account of what had occurred previ-
ously between him and Mr. Stevenson, he had a right to apprehend danger
from Mr. Stevenson in attempting to make the arrest, he had the right to go
prepared to act promptly in the event of an emergency. What I mean is this:
he had a right to take his pistol in his hand in going to make that arrest, if, from
what had occurred previously between the parties, he had a right to believe that
Stevenson would resist the arrest. When he went to where the defendant was,
it was his duty as an officer to inform him of bis purpose,—that is, that his pur-
pose was tg arrest him,—that was his duty. If he did not do it, but simply went
there and fired upon Stevenson for the purpose of killing him, and not for the
purpose of arresting him, then Stevenson would have the right to shoot Mr.
Gaines in order to save his own life, and he would not be guilty of murder in
this case, unless you believe from the testimony that Mr. Stevenson had gone off,
and armed himself with a Winchester, and had come back, and fired the shots,
for the purpose of inducing Gaines to attempt to arrest him, in order to get to
kill him; if you believe from the testimony that Stevenson did that,—those acts,
—and did it for the purpose of inducing Gaines to attempt his arrest in order
to get an opportunity to take his life, then it is immaterial who fired the first
shot, and the defendant in that state of case, if you believe those to be the facts,
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would be guilty of murder, and could not Invoke the law of delf-defense, be-
cause it would be taking adv. antage of his own wrongs. * * * If the evidence
satisfies you that Gaines went there for the purpose of arfesting him, and that
when he approached the door with his pistol in his hand, if you believe from the
evidence that Stevenson immediately shot him, then'the defendant would be guilty
of murder or manslaughter, or not guilty of anything, owing to how you de-
termine certaln facts, If he went there for the purpose of arresting him, and
not for the purpose of killing him, but with his pistol in his hand, if the officer,
without informing Stevenson of his iutention, made some demonstrations which
induced Stevenson to think that he was then going to shoot him, and not arrest
him, and he fired in consequence of that, why then Stevenson Would be acting
in self-defense; ‘but, if Stevenson had ﬁred the shots in the air, and gone into this
place for the purpose of inducing the officer to come there in order to get to kill
him wheh he did approach, it would not make any differénce whether Gaines
fired first or whether Stevenson fired first; In that state of case he would be
guilty of murder. If you believe from the evidence that'the officer went there
to arrest him, and not kill him, and that Stevenson Had mnot procured his gun
and fired the shots for the purpose of invoking the difficulty, or inducing the of-
ficer to attempt to arrest him, bat simply was mad and angty, and believed that
he had been mistreated by Davidson in refusing to take Him on the bond, and
believed that he had been mistreated by the officer in the arrést that had 'been
made by him, and you beliéve that wag an adequate cause for that state of mind
upon his part, and when he saw him acting from those lmpulses, and those only,
he shot him as soon as he saw him,—then he would be guilty of manslaughter,
and not of murder.” What is here given i8 substantially all that is contained
in the charge of the court bearing upon the law of self-defense as applicable to
the case in hand

Stillwell H. Russell and Moman Pruiett, for plamtlﬁ in error.
J. Ward Gurley, U. 8. Atty.

Before PARDEE and McCORMIGK Clrcmt Judges, and SWAYNE,
District Judge.

After statlng the facts as above, PARDEE, Clrcult J udge delivered
the opinion of the court.

Counsel for the plain*iff in error have presented 15 alleged assign-
ments of error, some uf which are in accordance with the rules of
this court in regard to assignments of error, but many of them are
altogether too prolix and argumentative, and we shall therefore con-
sider the case from our own point of view, dealing only with those
alleged errors clearly and specifically assigned. The evidence of
Mrs. Joe Paul with regard to. the declarations of the defendant made
some three months prior to the homicide was improperly admitted.
It was too remote and general to have any legitimate bearing on the
issues to be tried. The case does not show, nor even tend to show,
that the deceased, Joe Gaines, acted as a deputy marshal, or that he
was known to the plaintiff in ‘error at any time as a deputy marshal,
but rather tends to show—and that was the view of the trial Judge—-
that Joe Gaines, in attempting to-arrest the defendant prior.to the
homicide and afterwards at the homicide, was acting as a constable, and
not as a deputy marshal. ‘The evidence as admitted ‘was calculated
to pre;udlce the accused before the jury, by showmg his reputation as
a brawling, turbulent man. . 'The conversations and .declarations of
the accused after his arrest formed no part of the res gesim, and in his
behalf were inadmissible, but thiey were admissible against him if-the
prosecution daw fit to avail itself of theth, and when the United States
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proved the convérsations and declarations the accused was entitled to
have the full conversation or conversations given in evidence. This
we understand to be elementary. The case clearly shows that what
Scrivener heard defendant say after the homicide was intimately and
directly.connected with the conversation between the acoused and wit-
ness Smith, and, as the part Scrivener heard was offered in evidence,
the whole, on the request of the accused, should have been admitted.
Where one part of a conversation is introduced, the other party is enti-
tled to all that relates to the same subject, and all that may be neces-
sary to fully understand the portion given. 1 Bish. Cr. Proc. § 1241;
Carver v. U. 8, 164 U, 8. 694, 696, 17 Sup. Ct; 640. There was evi-
dence admitted on the trial tending to show that at, and some little
time before, the homicide, the plaintiff in error had abandoned his
controversy with the deceased, Gaines, and was not at the time engag-
ed in any acts, nor making any declarations, showing malice towards
the said Gaines, nor showing a purpose thereafter to engage Gaines
in any altercation or quarrel for any purpose; and that during this
period, in which the plaintiff in error had abandoned the previous pur-
pose to quarrel with Giaines, he was approached and attacked and
fired upon without warning on the part of Gaines, and thereupon he
shot and killed Gaines in self-defense.

We are not called upon to show how consonant this evidence is with
the other, and, perhaps, more important, facts in the case, but it was
the theory of the defense in the court below, and, as there was evi-
dence tending to substantiate it, that theory should have been recog-
nized by the judge in his charge. We therefore conclude that the
requested charge, to wit: “If the jury believe from the evidence, or
have a reasonable doubt of it, that at the time of the homicide the
defendant was, previous to and at the time of said homicide, in the
public business place of the witness Bandy, you are instructed that de-
fendant had the legal right to be in said place; and if, when in said
place of business, he (the defendant) was not engaged in any act or
conduct that showed in itself malice towards Gaines, or a purpose to
engage Gaines (the deceased) in an altercation with him, and if at said
time, the defendant thus circumstanced, the deceased approached with
a deadly weapon, and the defendant did not know of said approach, or
of the purpose of said Gaines in making said approach, and at said
time the deceased, Gaines, suddenly appeared at the door of said place
with a deadly weapon, and without warning to defendant of his pres-
ence and purpose, he, with said weapon, fired or attempted to fire upon
the defendant,—then you are instructed that the defendant had the
right to shoot and kill deceased, and should be acquitted,”—was proper
to be given to the jury, and applicable to the case under consideration.
The judge of the lower eourt apparently was of the same opinion, but
excused himself from giving it, and refused the same, because it was
incorporated in the main charge. We seek for the requested instruc-
tion, or its equivalent, in the main charge, but without success. There
is in the main charge, as shown in the statement of this case, an in-
struction as to the law of self-defense, in which the general rule is cor-
rectly stated, but the instruction is not made specifically applicable to
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the facts in the case as claimed by the accused on trial, and is coupled
with the remark that the jury will be instructed on the same subject
further on. Further on in the charge, wherein the law of self-defense
is dealt with as specifically applicable to the case in hand, great stress
is laid upon. the altercation previous to the homicide between the plain-
tiff in error and the deceased, without any reference to the contention
that after such altercation and threats of continuing the same, the
plaintiff in error had abandoned the further prosecution of the quarrel;
and, in our opinion, in this part of the charge too much stress is laid
upon the frame of mind and intentions of the deceased, which could
not have been known to the plaintiff in error, and too little stress is
laid upon the frame:of mind and intentions of the plaintiff in error at
the time of the homicide. In all cases where the court is warranted
in submitting the law on facts showing that a difficulty with his adver-
sary was provoked on the part of the accused, if there be evidence tend-
ing to show that the accused, after provoking his adversary, abandoned
his purpose, and withdrew from prosecuting the same, it is the daty of
the court to also instruct the jury as to the effect resulting from such
abandonment of ‘purpose, called for by such evidence; and the refusal
to give such instruction, when specially requested, is reversible error.
U. 8. v. Rowe, 164 U, 8. 546, 17 Sup. Ct. 172.

The charge of the court was objected to in the lower court, and the
objections are again urged here, upon the grounds that, while it elabo-
rates and impresses upon the jury the theory of the prosecution, it
does not sufficiently give the rules of law apvlicable to the theory of
the defense, which theory was -based upon evidence in the case; that it
tended to impress the jury with the proposition that, if ill feeling or
malice existed upon the part of the plaintiff in error towards Commis-
sioner Davidson, it necessarily included enmity towards the deceased,
and served to make the enmity towards Davidson a standard, or test,
determining malice, hot blood, and evil design towards the deceased;
and that, if there existed in the mind of the plaintiff in error prior to
and at the time of the homicide an intention to provoke an altereation
with the deceased, with a view of getting a chance to kill him, then the
deceased, Gaines, had a right, as a peace officer, to come suddenly upon
the plaintiff in error, and without warning, or any attempt to make an
arrest, fire upon and kill him.  '‘These objections, while perhaps not
urged in the lgwer court in such a way as to fully authorize their con-
sideration in this court, are serious objections to the charge as given:
and, if not treated here as constituting reversible error, it must not
be understood that in this court all the propositions of the charge as
given, and not specificallv held ground for reversal, are approved; and
particularly is this the case with regard to the method in which, con-
ceding all the facts of the case as claimed on the trial by the prosecu-
tion, the deceased, Gaines, undertook to arrest the plaintiff in error.
‘While the conditions of border society may be such that peace officers,
authorized to arrest disturbers of the peace with or without warrants,
are frequently compelled to shoot down on very short notice brawlers
and disturbers who are armed with deadly weapons, yet we are not
prepared to hold that in law such shooting without warning is justi-
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fiable, particularly where, as in the present case, opportunity exists to
collect a sufficient posse, and make an arrest by an immediate show of
overwhelming force.

The indictment alleges as follows: “That said Joe Gaines, and he,
the said John Stevenson, being then and there white persons, and not
Indians, nor citizens of the Indian Territory.” The proof shows that
Joe Gaines was a white man, and not a citizen of the Indian Territory,
but further shows that John Stevenson, the plaintiff in error, had not
only married a full-blooded Chickasaw, and was living with her as his
wife, but that he was a citizen of the Chickasaw Nation, having been
adopted by said Nation. The plaintiff in error sought to avail himself
of this variance between the proof in the case and the indictment in
motions for a new trial and in arrest of judgment. This question was
disposed of by the trial judge, in his charge to the jury, as follows:

“There i3 a question in this case in regard to the citizenship of the parties.
It is shown by the testimony that Stevenson had married a lady that was a
Chickasaw, I believe, residing in the Indian Territory. The evidence further
shows that Joe Gaines was a white man, and not a citizen of the Indian Ter-
ritory, although the bill of indictment alleges that they were both white persons,
noncitizens of the Indian Territory; that being a jurisdictional matter, when

the evidence establishes that either was a citizen of the United States, this court
has jurisdiction, so far as that point is concerned.”

‘We agree on this point with the trial judge. The averment in the
indictment that Joe Gaines was a white person, and not a citizen of the
Indian Territory, having been established by the evidence, the court
had jurisdiction in the case, and the averment as to the color and citi-
zenship of John Stevenson became and was surplusage, and no evi-
dence was necessary to be given to prove it.

There are other rulings of the trial court discussed in the assign-
ment of errors and the briefs of counsel, but, from the view we take of
the case, they need not be considered. The admission of the evidence
of Mrs. Joe Paul, the reiection of the evidence of Alexander Smith,
and the refusal of the court to give the charge relating to the law of self-
defense, as requested by the plaintiff in error, were errors which re-
quire us to reverse the verdict and judgment of the lower court, and re-
mand the cause with instructions to set aside the verdict and judgment,
and award a new trial, and it'is so ordered.

SWAYNE, District Judge, dissents.

UNITED STATES v. TAFFE et al.
(District Court, D. Oregon. March 23, 1898.)

1. CoNSPIRACY—INDICI MENT—SUFFICTENCY OF AVERMENTS.

The averment, in an indictment under Rev. St. § 5440, that defendants
conspired to commit the “offense of corruptly endeavoring to influence a
petit jury of the circuit court of the United States for the district of Oregon
in the discharge of its duty,” is insufficient, because it omits any averment
of facts constituting the offense for which the conspiracy was formed, by
which it can be identified.

2. BaME.

An allegation in such an indictment that the defendants intended to in-
fluence the jury to return a large verdict in a case brought by the United
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