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but a’careful consideration of the merits of the case has led us to
the yame result as would a granting of the motion. - For this reason
we have given it no cons1derat10n. 'The decree below is affirmed,
with costs. :

HOWARTH v. ELLWANGER SAME v. KENT. SAME v,
‘ WOODWORTH. ‘

(Cu'cuit Court, N. D New York March 31 1898)
Nos 3, 211—3 218.

1. BANRS AND- BANKING-—LTABILITY OF BTOCKHOLDERS—SUIT BY Rncnrvnu
Under the constitution and statutes of Washington, which provide: ‘‘That
each stockholder of any banking * * '* * association shall be individually
and personally liable, equally and ratably, and not ome for another, for all
the contracts, ‘debts; and engagentents of such corporation -or: association
acceruing while they remain stockholders to the extent of the amount of their
stock therem, at the par value thereof ‘in addition to the amount invested
in such shares,”-—an actldn to enforce such habxhty may. be maintained by a
receiver.
2. BAME—LEVY OF ABSESBMEN'I‘ S
The orders and decrees of the supev:iqr court of Washington in appointmg
& receiver of an insolvent state bank ascertaining the deficiency, and directing
‘an agsessment on thé stockholders, are binding on stockholders who are not
partlei to the proceedings ‘

At Law., - Tried: by the court. L

These actions are brought against the defendants who were stockholders of
the Traders’ Bank of Tacoma, Wash., to enforce a liability created by the law
of that state n;xakmg them. lndivldually esponsible equally gnd ratably to the
extent of thelr stock: for all' debts, of the bank while they remained stockholders.
The plaintiff is a citizen of Washington 1;es1d1ng at Tacoma. The defendants are
citizens of New. York. residing ‘at Roe ester. On the 19th- day of May, 1894,
the plaintiff was appointed receiver of theé Traders’ Bank by an order of the
superior court of Washington made ;In: 4n- action commenced against said bank
by Henry Hewett, Jr,, and .George Browne in which it was adjudged that the
bank had suspended business .and was insolvent. The plaintiff duly qualifiet
as receiver 'and has sinée acted as ‘such. ‘On the 12th of September, 1894, the
court made &n order in said actlon permitting certain stockholders to 1ntervene
for the benefit-of thiemselves and all other stockholders of the bank. On the
20th of October all the: defendants, except Chauncey B. Weodworth, were by
order of the court upch their own petition made parties to the said action. After
applying all the property of the bank'to the payment of its debts there remained
a deﬁciency, which, jon Madich 1T, :1897, 'was .adjusted :and 'adjudged by the
court to be'the'sum of $131,670. The plaintiff was thereupon directed by the
court to levy upon. the.stockholders an asgessment of £6.34 per cent. and bring
suit against those stockholders who, after dem‘md refused to pay. The amounts
assessed against, the- defendants respectiVer Were duly demanded and payment
thereof refused. - : RS R

PM French,,f.or lamtlﬁ ’

~ Charles, M. William g, for defenda.nt Ellwanger.
M. H. McMath, }or eféndant Kent."

‘W1111am F, Cooswell for. defendanl; Woodworth

,,,,,,

' COXE, District Judge, Tt is not dlsputed ﬂlat the defendants
were stockholders of the Trailers” Bank, that the bank:becdme insol-
vent, that the plam’mﬁ’ wag 'appointed’ rec:elver that a large deﬂmency
‘was aSCErtdmed that n’ dssessment ‘was levied by the receiver:upon
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the defendants and that all this was done under and pursuant to the
constitution and laws of Washington and in conformlty to the orders
and decrees of the superior court of-that:state. . -

The first proposmon argued by the defendants is that the plaintiff,
as receiver, is not entitled to maintain the action. The constltutlon
and statutes of Washington (Const. art. 12, § 11) provide:

“That each stockholder of any banking * . e assoclation shall be indi-
vidually and personally Hiable, equally and ratably, and nct one for another,’ for
all the contracts, debts and engagements of such corporation or association accru-
ing' while they remain stockholders to the extent of the amount of their stock
tl}nlerem,,’ at the par value thetreof, in addltion to the ammmt invested in such
shares,

The courts of Washmgton have decided that this liability can only
be enforced by a receiver under the direction of the court. Cole-
v. Railroad Co., 9 Wagh. 487, 37 Pac. 700; Wilson v. Book; 13 Wash,
676, 43 Pac. 999 Hardin v. Sweeney, 14 Wash 129, 44 Pac. 138 Wat-
terson . Masterson, 15 Wash. 511, 46 Pac 1041. The practlcal effect
of a ruling that a receiver cannot maintain the suit would be to
render the law nugatory as to all but regident stockholders. The
Washmgton courts 'having ruled that a receiver only can bring the
suit, it is manifest, should the federal courts and other state courts
hold that he cannot maintain the action, that the defendants not only
but all stockholders beyond the jurisdiction -of the Washington
courts will escape a habxhty intended to be uniform and for the ben-
efit of all the creditors. = The precise question was involved in Sheafe
v. Larimer, 79 Fed. 921, and was answered adversely to the defend-
ants’ contention. The caSe arose under the same law, and, upon the
facts, was-almost identical with the case in hand. . See, also, Schultz
v. Insurance Co., 77 Fed. 375, 387; Avery v. Trust Co., 72 Fed. 700,
Failey v. ’l‘albee, b5 Fed. 892.

Again it is argued that the orders and decrees of the Washington
court were not binding upon the defendants, and in support of this
view various alleged defects in the proceedings are pointed out. The
defendants Kent and Ellwanger were parties to the Washington action
and are therefore in no position to attack the judgment of the court
in a collateral proceeding. The defendant Weodworth was not a
party. But whether parties or not the law seems clear that the stock-
holders are bound by the order making the assessment, Hawkins v.
Glenn, 131 U. 8. 319, 9. Sup. Ct. 739. In Sheafe v. Larimer, supra, the -
court says:

“In this case it must be held tbat it is not open to the defendant to question
the validity of the assessment order, on the ground that the stockholders were not
personally notified of the application for the order, or for the reason that the
stockholders should not have been assessed until the other assets of the corpora-
tion had been wholly exhausted.”

The actions are not barred by the statute of limitations for the rea-
son that the cause of action did not accrue to the receiver prior to the
assessment and that was not made until March 17, 1897, The actions
were commexnced two months thereafter,

It follows that the plaintiff iy entitled to judgment as demanded in
the complaints, respectively, with interest at the rate of 6 per cent. per
annum . from May 18, 1897, and costs.
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'SMITH v. NEWELL et al
(Clrcuit Court, D. Utah. March 21, 1898))
No. 191,

1. MiNERAL CrAIM—LocATION MARKS—SUFFICIENCY.
. Location of a mineral claim, parallelogram in shape, was marked upon the
ground by placing at each corner stakes about 4 feet high, and similar
stakes at the discovery point, and at points upon the side lines. On the
discovery stake, and upon a tree about 20 feet therefrom, were placed
notices of location, containing the name of the claim and its description, date
of location, and the names of the locators. Held, that the claim was suffi-
ciently indicated upon the ground, though all of the stakes were not marked
with the name of the claim.

2. SAME—OBLITERATION OF MARKS.

‘When a mineral claim is once. properly marked upon the ground the rights
of the locators are not affected by the subsequent obliteration of the marks,
or the removal of the notice without their fault,

8. SAME—RECORD—SUFFICIENCY OF DESCRIPTION,

- A recorded notice of locaticn, in-‘its description of ia claim, erroneously
referred to the “southeasterly”.end of another claim, when the claim had
no such boundary, and described a distance of 400 feet as “4,” and gave
_the courses of a certain boundary line as “northerly” and “southerly,”
when the courses of such line were not true north and south. The notice
correctly described the location with reference:to a well-established line of
another claim, and with the aid of the: location stakes the lines of the claim
could be easily ascertained,.by applying the description of the record to the
stakes and monuments, Eeld ‘that the reqmded descrlption was sufﬁcxent

4. BAME—PRIOR LOCATION—PRESUMPTION OF Dlscovmn'

Proof ¢f a record of a prior location, and the marking of 1t on the ground,
will not defeat a subsequent location, in the absence of proof of a discovery
by the prior locators. The record snd the marking are not sufficient to
authorize the court to presume 8 discovery, -

Booth, Lee & Gray and Morris L., Ritchie, for plaintiff.
Brown & Henderson and D. C. McLaughlin, for defendants.

MARSHALL, District Judge. This suit is brought in pursuance of
an adverse claim filed in the land office under section 2326 of the Re-
vised Statutes of the United States, by the plaintiff, who claims to own
the Alta Belle mining claim, against the application of the defendants
for a patent for the Dutchman lode. The plaintiff’s claim was located
on May 25, 1894; the defendants’, on January 1, 1889. It is not con-
tended that the Dutchman lode was abandoned; or subject to forfei-
ture for failure to do the required annual work thereon; but the right
of the plaintiff to recover depends on the establishment of the original
invalidity of the Dutchman location. That no valid location of the
Dutchman was made is claimed on three grounds: (1) That the claim
was not marked on the ground, so that its boundaries could be readily
traced; (2) that the record of the claim did not contain such a de-
seription 'of it as to identify it; (3) that at the time of the location of
the Dutchman the premises were not subject to the location, but
constituted a part of the Black Rock No. 1 and the Black Rock No. 2
claims. These objections will be considered in their order.

1. The evidence shows that on January 1, 1889, the locators of the
Dutchman placed at each corner of the claim substantial stakes, about



