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occupied as a residence since 1858, buildings and improvemeuts of eon-
siderable value having been meanwhile erected, a strong equity would
seem to arise in favor of the complainant, and give weight to the view
that the city of Oakland had lost its right to the land by the adverse
possessmn of the complainant. But, whatever may be the rule of
decision in other states on this feature of the case, it is the well-settled
law of the state of California, repedtedly so declared by its supreme
court, that a title cannot he acquired to public property by adverse pos-
session. Hoadley v. San Francisco, 50 Cal. 265; People v. Pope, 53
Cal. 437; City of Visalia v. Jacob, 65 Cal 434, 4 Pac 433; San Leandro

v. Le Breton 72 Cal. 170, 13 Pac. 405. These decmons, declaring,
as they do, a settled rule of_ property in this state, are conclusive on
this court. Grogan v. Town of Hayward, supra; Kowalski v. Railway
Co., 84 Fed. 586. = See, also, Elliott, Roads & S. p. 660.

On the whole of the case, I conclude that, while the equity in favor
of the complainant’s right to the land in controversy may be very strong
by virtue of the long nonuser by the city of Oakland of it for public
purposes, still it is not sufficiently potent to justify this court in over-
riding the well-settled rules of property declared by the supreme court
of this state. The complainant’s position may be an unfortunate one,
but the stability and security of the public rights are deserving of no
less consideration. The bill will therefore be dismissed, with costs in
favor of the defendants, and the restraining order will be discharged;
and it is so ordered.

———=

CENTRAL TRUST CO. OF NEW YORK v. WORCESTER CYCLE MFQG. CO.
) (Circuit Court, D. Connecticut. March 15, 1898.)

1. MorTaaaeE FORECLOSURES—INVENTIONS — MORTGAGOR'S TRUSTER IN INSOL-
VENCY.

A trustee in insolvency of a mortgagor corporation, who is appointed after
institution of foreclosure proceedings and after the corporation has answered
admitting the allegations of the bill, is not entitled to intervene and file an
answer except In the place of the corporation and as representing its rights
alone; nor can he apply for the removal of a receiver appointed in the fore-
closure proceedings except in the right of the defendant company.

8. BAME—APPLICATION FOR POSsESSION OF PROPERTY.

Such a trustee, if he claims a surrender of personal or mixed property held
by a receiver appointed in the foreclosure proceédings, to whom it was vol-
untarily surrendered by the mortgagor, can assert no greater right to pos-
pession thereof ‘than he would have had as against the mortgagee in pos-
session if the property had been surrendered to him instead of to the receiver,
For the purposes of such an application, the receiver’s possession Is the pos-
session of the mortgagee.

8. BAME—RI6HTS OF CREDITORS,

Creditors -of an insolvent mortgagor company which has surrendered per-
sonal property to a receiver appointed in foreclosure proceedings cannot inter-
vene and become parties in order to assert superior rights thereto, but may
be heard at the,proper time on the question of superior right.

C."'Walter Artz, for receiver.

Butler, \otman, Joline & Mynderse and Michael H. Cardozo, for
eomplainant.

Parkins & Jackson, for Nash and others, intervening creditors.

SBeymour . Loomis, for Goodrich and others, intervening creditors,

- A. L, Teele, for- Gllham ‘Mfg. Co. and others, intervening creditors,
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TOWNSEND, District Judge.  This is a suit to foreclose a mort-
gage made by the Worcester Cycle Company, a Connecticut corpo-
ration, to the Central Trust Company of New York, as trustee, to
secure an issue of bonds, the mortgage purporting to cover real es-
tate and personal property situated in Massachusetts and Connecti-
cut. The mortgage trustee and the mortgagor company are the only
parties to the bill. The bill was filed in June, 1897, and thereupon,
on motion of the complainant, and with the consent of the defend-
ant, the court appointed a receiver of the mortgaged property. The
defendant company answered admitting the allegations of the bill to
be true. On November 15, 1897, Charles C. Goodrich, trustee, filed
his petltlon showing that on November 5, 1897, he was appointed
trustee in insolvency of the defendant company and had qualified as
such; showing, also, facts upon which he claims the mortgage to be
invalid with respect to personal property as against creditors. The
petitioner also claims that the mortgage was not ripe for foreclosure
when the suit was begun. He prays that the order appointing the
receiver be wholly vacated and set aside, in so far as the same ap-
plies to personal and mixed property at Middletown; that the receiv-
er be directed to account to the petitioner for the said personal and
mixed property; that the petitioner be permitted to intervene in
this suit and make and file his answer; and that, pending the joinder
of issue with him, the complainant be enjoined from applying for a
judgment or decree of sale herein. Upon this petition, with which
was also filed a copy of petitioner’s proposed answer, an order was
made that the parties and the receiver show cause why the prayer
of the petitioner should not be granted, and the petitioner have such
other and further relief as might be just; and it was therein ordered
that, pending an order upon said petition, complainant be stayed
from applying for Judgment The motion upon said order to show
cause has been heard, and is now to be disposed of. '

The petitioner has not I think, shown any reason for being per-
mitted -to file an answer to the complainant’s bill. He may be en-
titled to be heard in the suit in the stead of the mortgagor company,
with such rights in the cause as the mortgagor company would have
had if no such appointment had been made; but I do not think he
is entitled to intervene in any other way or as representing any other
rights than those of the defendant company.. The purpose of the
suit is to foreclose the equity of redemption of the defendant, the
mortgagor company. If there are any persons not parties to the
suit having rights in the property described in the mortgage, which
are superior to the rights of the mortgagee, théy cannot, against the
complainant’s objection, force themselves into the sult Woodworth
v. Blair, 112 U. 8. 8, § Sup. Ct. 6. :

The question whether the mortgage as to personal property is
good as against creditors does not, I think, affect the question of the
right of the complainant to a decree of foreclosure; and this seems
to me sufficient reason for denying the application of the petitioner
to intervene, except to succeed to the position of the mortgagor com-
pany as it was at the time of his appointment. This exception does
not, I think, give bim the right to interpose the answer which has
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been filed with his petition. At the time of his appointment the
mortgagor company stood in court, having by its answer admitted
the allegations of the bill. The petitioner, by his petition, gives the
court no ground for believing that any of the allegations of the com-
plaint material to the right to a decree of foreclosure are untrue, as
the defendant company admitted them to be. It does not go at all
in this direction to assert that the petitioner does not know whether
some of the allegations are true or not. He does not show upon what
evidence he is led to deny, upon information and belief, some of the
allegations of the bill. What he says in his affidavit as to the issue
of the bonds goes only to part of the bonds, and is quite general.
If some of the bonds were validly issued, question as to the others
would not defeat complainant’s right to a decree. There appears,
therefore, to be no ground for permitting the issues in the cause to
be opened. The petitioner may be permitted to be heard upon ap-
plication for decree, and may then, if he sees fit, urge that the al-
legations of the bill are insufficient to entitle the complainant to a
decree and be heard as to the provisions of the decree if granted. I
think that the complainant, upon the allegations of the bill, is en-
titled to a decree of foreclosure; but it is not necessary finally to
pass upon this question at this time,

With reference to the application of the petitioner for the vaeation
of the order appointing the receiver, it is enough to say that no such
application should be granted save at the instance of a party to the
cause; and that, so far as the application is considered as made in
the right of the defendant company, no reason is shown for doubt
as to the propriety of the order as against it. In no other respect,
for the reasons before stated, is the petitioner entitled to speak as a
party to the cause. The order appointing the receiver will not be
vacated.

The petitioner asks also that personal and mixed property in Mid-
dletown be delivered over to him. It may possibly be that prop-
erty has been taken by the receiver which, by reason of the superior
title of outsiders, ought not to have been so taken. It is a recog-
nized practice to allow persons not parties to a suit in which a re-
ceiver is appointed to apply by petition to the court for an order that
such property be surrendered. Although this application does not
seem to have been shaped upon this idea, but to be primarily a pe-
tition to be allowed to intervene as a party to the cause, yet, as the
demand for surrender of this property has been so fully argued, it
will be treated as such on application. I am satisfied that the trus-
tee in insolvency can assert no rights with respect to this personal
and mixed property which he could not have asserted if, when the
receiver took possession, the property had instead been put into the
possession of the mortgagee. The possession of the receiver is for
this purpose to be regarded as the possession of the mortgagee. The
property was thereby taken from the mortgagor, and by its consent,
and it was taken primarily for the benefit of the mortgagee, provided
it should succeed in its suit. A court of equity taking possession of
property by a receiver holds it, it is true, for the benefit of the par-
ties to the cause, or, rather, for the party ultimately decided fo be
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entitled to its possession. Until final decree, it remains in doubt for
whose benefit such’ holding is. But, in such a case as this, if the
complainant is ultimately found to be entitled to the decree asked
for, and so to. the benefits aceruing from the possession during the
pendency of the suit, the possession is then established to have been
from the outset the possession, substantially, of the complainant,
The receiver holds “for the benefit of the party ultimately proved to
be entitled.” Union Nat. Bank of Chicago v. Kansas City Bank, 136
U. 8. 223, 10 Sup. Ct. 1013; Wiswall v. Sampson, 14 How. b2.

It is to be noticed that the mortgage in suit covered rents, issues,
and profits. - The lien thereon could be effective only upon possession
taken. - Possession taken by a court through its receiver, at the in-
stance of a mortgagee, is recognized by the courts as equivalent to
the mortgagee’s taking possession for this purpose. True, the court
holds generally for the parties: until what appears at the outset is
determined by decree, but, if the decree follows, it determines the
character of the.possession from the beginning. Allen v. Railroad
Co., 3 Woods, 316, Fed. Cas. No. .221; United States Trust Co. v.
Wabash W. Ry. Co., 150 U. 8. 287, 14 Sup. Ct. 86; Dow v. Railroad
Co., 124 U. 8. 654, 8 Bup. Ct. 673; Ames v. Rallway Co., 73 Fed. 49,
57,

Furthermore, the mortgagor,-glvmg up possession to a receiver at
the suit of the mortgagee, gives notice of the mortgagee’s rights as
fully ag if it gave possession to the mortgagee itself. The receiver
got possession of this personal property July 15, 1897. Hence it
appears that the rights of the mortgagee became complete, by posses-
sion surrendered, much moré than 60 days before the proceedings in
insolvency, and are therefore superior to the rights of the trustee.
The receiver: will not be directed, at present at least, to surrender
any property to the trustee.

Certain creditors who attached personal property, and at whose
instance such property was held by the sheriff when the receiver was
appointed herein, have also applied for leave to intervene and an-
swer the-bill. They make no case for permission to answer for sub-
stantially the same reason as in the case of the trustee.

In view of the surrender of the property held by the sheriff un-
der the order herein made July 15, 1897, with the consent of the at-
taching creditors, those creditors will, of course, be permitted to be
heard at the proper time as to whether their rights or those of the
mortgagee are superlor with respect to this property. They have
submitted: to the jurisdiction of the court in this respect, and are en-
titled to be heard accordingly. But this does not require that they
‘be allowed to answer the bxll FE
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KILGOUR v. SCOTT et al
~ {Clrcult Court, 8. D. New York., March 19, 1898))

1. MorteAGES—REAL EsTATE HELD AS COLLATERAL.

In an agreement between a debtor and his creditor, the amount of the in-
debtedness was stated, and the debtor agreed to pay the same in installments
at fixed times, and it was provided that upon such payment real and personal
property which had been previously owned by him, and of which he had or
was to have possession, was to be reconveyed to him. In a suit brought by
him after paying some of the installments, and while in default as to the
residue, for relief against the strictness of the agreement, held, that the
transaction amounted in substance to a mortgage, which might be redeemed,
though the law day had passed.

2. COMPROMISE AND SETTLEMENT—ACCOUNTING.

1t was contended by defendants that the agreement was a compromise, and
was conclusive as to the amount due. It appeared, however, that its item-
ized statement of the debt was made up substantially according to the de-
fendants’ figures, about which they had, and plaintiff had not,, knowledge
in detail, and it did not appear that any substantial compromise had been
effected. Held, that the case should go to a master to ascerfain various claims
necessary to fix the sum due in equity.

This was a suit in equity by John F. Kilgour against William E.
Scott and the National Bank of Port Jervis.

William 8. Bennett, for plaintiff.
Lewis E. Carr and David Wilcox, for defendants.

WHEELER, District Judge. On December 14, 1894, the parties
entered into a written agreement by the terms of which the indebt-
edness of the plaintiff to the bank was stated in gross at $61,936,
and by schedule, in items, amounting to the same sum, which he
agreed to pay in installments at fixed times, and upon such pay-
ment a large amount of real and personal property, most of which
had been previously owned by him, and of which he had or was to
have possession, was to be reconveyed to him. He has paid some
of the installments, and is in default as to a large amount of the
residue. This suit is brought for relief against the strictness of the
agreement. The transaction included a continuing debt, and the
holding of the legal title to the property for security; and had the
characteristics of, and, upon familiar principles of equity as admin-
istered in the courts of the United States in all the states, amounted
to, a mortgage, which may be redeemed, although the law day has
passed. The principal difficulty relates to the sum due in equity,
about which the defendants insist that the agreement was a com-
promise, and is conclusive. There does not appear, however, to
have been much, if any, compromise about the debt. It was stated
substantially according to the defendants’ figures, about which they
had, and the plaintiff had not, knowledge in detail. Releases in
form were executed, but the defendants do not appear to have so
yielded claims for debts against the plaintiff that he should be held
to have given up just claims against them, and especially not those
of which they had superior knowledge. Scott was cashier of the
bank. He has held title to secure debts due to the bank on some
of which he had been holden, and his relations and interests in re-
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spect to mome of the property and liabilities and those of the bank
were and are similar and mutual’ ‘He had held title to Shohola Glen
property as trustee for. the plaintiff, and as security. It was sold in
judicial proceedings, and bid in by him, and accounted for at $28,-
000, the amount of the bid. He appears to have sold it again for at
least $30,000, and the plaintiff’s evidence tends to show for $40,000.
According to the evidence produced, this could be made more definite
by other evidence, not produced nor accounted for. Some debts se-
cured by collateral obligations may have been duplicated by includ-
ing both. Whether they have or not may be made more clear than
the evidence now makes it. - The ‘case should go to a master to
ascertain these claims and others necessary to fixing the sum due in
equity. When that sum is ascertained, the plaintiff seems to be en-
titled to a decree for redemption. Costs cannot be properly de-
creed until the result of the accounting upon these and other dis-
puted items, if any, shall appear:

Decree for plaintiff for an account of sum actually due in equity,
and for redemption, with all questions of costs reserved.
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SCHWAB v. BEAM et al.
(Clircult Court, D. Colorado. March 30, 1898.)

1. WATERS AND WATER COURSES—ABANDONMENT OF WATER RicHTS,

A placer location ex vi termini imports an appropriation of all waters cov-
ered by it, so far as such waters are necessary for working the claim,
especially when the location covers both banks of the stream, and there can
be no abandonment of the water as distinguished from the land or of the land
as distinguished from the water.

2, BaMmE. :

Where a patent issues for & mining claim, if the owner finds mining un-
profitable, and holds the property for sale as'a mill site, or a site for an electric
power plant or some manufacturing establishment, he does not thereby lose
the water right which he had as a miner.

8. SAME. .

Article 16, § 6, Const, Colo., which provides that ‘“the right to divert unap-
propriated waters of any natural stream for beneficial uses shall never be de-
nied,” applies only to unappropriated waters, and not to a case where, by
the location of a placer claim, the water has been appropriated.

4. BaME. .

Nothing in the constitution of Colorado, or in the law relating to irrigation,
modifies or changes the rule of common law that for manufacturing, mining,
or mechanical purposes each riparian owner may use the waters of running
streams on his own premises, allowing such waters to go down to subjacent
owners in their natural channel,

Rogers, Cuthbert & Ellis, for complainant.
Patterson, Richardson & Hawkins, for defendants.

HALLETT, District Judge. Complainant is the owner ot seven
placer-mining claims on the north fork of the San Miguel river, in
the county of San Miguel, called “Boston,” “Keystone,” “Keystone Ex-
tension,” “Washington,” “Colorado,” “Pekin,” and “San Miguel.” All
of the claims are traversed by the river, excepting the Keystone Ex-
tension, to which water from the river is conducted by means of a
fiume. The several claims were located prior to the year 1882, and
patents were issued in that year to complainant’s grantors. Some of
the claims were worked as placers, and the waters of the river were
used for that purpose prior to the year 1889. In that year the waters
of the river were diverted near the east end of the Keystone placer
for the purpose of hydraulic mining upon several of the claims, and
work was carried on extensively in the years 1889 to 1892. From
1892 to 1897 but little was done in the way of mining, but there was
always an agent in charge, and some effort was made to keep up the
flume, and to use water therefrom at different times. The testimony
as to what was done upon the property in those years is highly con-
flicting, and leads to the result that complainant and his grantors
were in actual possession, and that work was not done with a view
to profit or development. In the month of August, 1897, respondents
located the Yukon placer in the valley of the San Miguel river, at a
peint somewhat south of the Pekin placer, owned by complainant.
The south fork of the river unites with the north fork on the Pekin
placer. The Yukon placer may touch the south fork of the river, but
it does not extend to the united streams, or to the north fork, which
traverses the Pekin placer from end to end. Afterwards, and in



