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porations and the directors and· managers of such concern& The
remedial processes of a court of chancery are of special utility in such
cases, since iUs usually found necessary, in the course of such proceed-
ings, to unravel many irregular and intricate trailsactions, to the end
that the responsibility for losses which have been sustained through
the careless or fraudulent acts of directors or other managing officers
may be located where it of right belongs. In a court of law there is
always a greater probability that the guilty will escape detection, or
that the innocent will be made to suffer for the wrongful acts of others.
For this reason it seems evident that receivers and assignees of in-
solvent corporations will be embarrassed and delayed in the discharge
of their duties, that the creditors of such concerns will in many cases
sustain loss, and that equal and exact justice will not always be done,
if the right of such officers to invoke the remedial powers of a court of
chancery in aid of the administration of the trusts that have been com-
mitted to their charge is denied. The public interest therefore seems
to demand that the right of such officers to sue in the forum of equity
should neither be viewed with disfavor, nor denied on slig-ht or tech-
nical grounds; It is sufficient to say that in the present case we have
discovered no adequate reasons for denying the complainant's right to
equitable relief.
This disposes of the fundamental objections to the bill on which the

appellees seem to chiefly rely, and we deem it unnecessary to consider
other objections thereto on the present occasion. The suit was dis-
missed by the lower court solely on the ground that it was barred by
limitation, and even if it is true, as has been sug-gested, that some alle-
gations are not sufficiently definite and certain, the appellant should
have an opportunity to remedy such defects by amendment. It is
made clear, we think, by the averments of the ,complaint, that the
defendants, or some of them, were guilty of acts which entitle the
receiver to recover the damagoeswhich were thereby sustained; and,
that fact being apparent, we will not notice on the present appeal any
technical defects of statement, which may be easily remedied by
amendment. The decree of the circuit court is reversed, and the
cause is remanded to that court for further proceedings not incon-
sistent with this opinion.

BEARDSLEY v. BEARDSLEY.
(Circuit Court of Appeals, Eighth Circuit. February 14, 1893.)

No. 967.
1. TltNDER-CONDlTIONS-INTEREST.

'Where a decree was rendered directing complainant to pay to defendant,
or to the registry of the court, a certain sum, and defendant, on such payment,
to deliver to complainant, or into the registry of the court, certain stock,
from whIch decree defendant appealed to the supreme court, held, that a
tender to defendant's solicitor of the amount of the decree, with Interest,
coupled with a demand for the immediate surrender of the stocl{, and involv-
Ing a settlement of the pending appeal, was bad, as a conditional tender, and
did not stop the running of interest. Tbls would be so although nothing wall
said respecting t.he dismissal of the appeal, If the effect of acceptance of the
tender would be to prejUdice the prosecution of the appeal.
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So SAME-INTEREST.
In order that a tender shall stop the running of Interest, the debtor must

show that he has kept on hand, so as to be constantly ready and able to pay
the amount of the tender in lawful money at any time the creditor should
elect to take It.

Appeal from the Circuit Court of the United States for the Eastern
District of Arkansas.
On the 11th day of March, 1886, appellee, Paul F. Beardsley, began suIt In

equity against John D. Beardsley, appellant, and the Arkansas & Louisiana
Railway Company. in the United States circuit court for the Eastern district of
Arkansas, the general object of whIch was to obtaIn an accounting between the
Beardsleys, and to compel the transfer to Paul F. Beardsley of certain shares of
stock claimed by him In the said railway company. This litigation resulted in a
decree, February 24, 1887, adjudging that said Paul F. Beardsley pay to John
D. Beardsley the sum of $7,756.29, with interest from December 24, 1886, at
the rate of 8 per cent. per annum until paId. This decree provided that said
sum of money could be paId to said John D. Beardsley, or Into the of
the court. It was also adjudged In said decree that said John D. Beardsley
should, upon such payment, deliver to the complainant, or Into the registry of the
court, 1,704 shares, of the face value of $100 each, of the full-paid stock of the
said Arkansas & Louisiana Railway Company. The decree declared that said
John D. Beardsley should have a lien on said stock for the payment of said sum
of money, and, In default of such payment within 30 days from the date of the
decree, that said stock be advertised and sold by the master therein named.
From this decree, John D. Beardsley, In due form, took an appeal to the su-
preme court of the United States on the 30th day of March, 1887, and on the
6th day of April, 1887, gave a supersedeas bond therein, which was approved by
the court on the 9th day of April, 1887. In this condition of the controversy,
Paul F. Beardsley claims to have made on the 25th day of April, 1887, a tender
to J. M. Moore, solicitor In said suit for John D. Beardsley, of the sum of
$7,968.30, the alllount of principal, with interest on same, decreed to be paid
by said Paul F. Beardsley to ,John D. Beardsley, which fact, and the legal effect
thereof, are the principal matters in controversy in this suit.
On October 22, 1887, pending said appeal, Paul F. Beardsley filed a supple-

mental bill in.said cause; making the St. Louis, Iron Mountain & Southern Rail-
way Company and Jay Gould defendants. This supplemental bill, after re-
citing the proceedings and decree in the above-named original cause, set ont an
agreement hypothecating the bonds of the Arkansas & Louis:ana Railway Com-
pany with the St. Louis, Iron Mountain & Southern Railway Company, by which
the former company was to pay not less than $12,()(,'() per year of the net earn-
Ings of the road on the Indebtedness owing to the St. Louis, Iron Mountain &
Southern Railway Company, secured by saId hypothecation. The bill alleged that
the earnings of the Arkansas & Louisiana Rallway Compllny for the year 1887
amounted to more than $42,000, only $2,000 of which had been paid on said
indebtedness of the Arkansas & LouIsiana Railway Company to the St. Louis.
Iron MountaIn & Sonthern Railway Company, and charged that .Tohn D. Beards-
ley had been permitted to receive and use, and was using. the net earnings and
income of the said Arkansas Railway Company, and, in disregard of said decree.
was appropriating to his own use the earnings of the road. The bill then prayed
for the appointment of a receiver for the sllid Arkansas & LouIsiana Railway
Company, to take chllrge of and opernte said rond under the directions of the
court, and to take possession of all its ellrnings, llnd, after paying the necessary
operating expenses, to turn over the surplus to the St. Louis, Iron "Mountain &
Southern Railway Company, in accordance with said agreement between the
said railroads; that said receiver be empowered and directed, until all the in-
debtedness of the Arkansas Hallway Company to the St. Louis Railway Com-
pany be fully pllid; that the said John D. Beardsley llnd the saId Arkansas Rail-
way Company and the said St. Louis RailwllY Company be enjoined from inter-
fering with, or otherwise controlling, the said Arkansas Railway Company. It
prayed that the mllster of the court be appointed to ascertain and report what
part, and how much, of the earnings of the said Arkansas Hailway Company
had been taken by.John D. Beardsley and applied to his use, or to purposes tor.
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elgn to said Arkansas Railway Company, since the IDlng of said original bllliJi
this case, and that said John D. 'BeardSley be oompelled to pay to 'said reCeiver
the amount so ascertained by 'Such'master, the ',same to be 'paid "by such receiver
upon the indebtedness aforesaid. The answer of John D. Beardsley therein,
after denying the allegations of the blll, alleged that the railway company was
inqebted to him on certain account$, andthat the money, received by him was in
payment of said Jay Gonld and the said' railway company an-
swered, setting up the contract between John D. Beardsley and the Arkansas
Railway Company, by which 51 cent, of the stock and bonds of ,the Arlronsas
RailwaY COmpany had been transferred to said Gould to secUl:,e an indebtedness
of $109,609.57, nnder aconstructiPn qontractof date March 7, 1887. On De-
cember 3, 1887, the recelvllr was appointed, who, under tbe direction of the court,
took pO$session of the said Arkllnsas'ftllihyay Company, with all its properties,
of every description, then In the, 9fsaid John D. Brar4s1ey, with further
directions thllt whenever, the surplus,ear!;iip.gs and revenues of the said Arkansas
Railway Company, after paying, the opel'atinge4penses unli: fQr ,repairs and ma-
terials, amount ,to $1,000, .the 'same shall be paid over by the receiver to the St.
Louis Railway ComplLny, on the debt dlft! said company from the Arkansas com-
pany. , , " ,
On July 25,,1889, ,the court referred the matter to: C. B,Moore, master in

chancery, with directions to state the: aeeount between said John, D. Beardsley
and the Arkam:1a8 Rallway Company since August 20, 1886. In the case to which
this proceeding 1$ supplemental,'l;llld ellpeclally to ascertain what sums of money
had been allowed or paid to John D. Bellil'dsleY by the directors of said railway
company since the last-named ,date, or,otl1erwise illegally allowed,sald defendant.
On August,5, 1889, the master filed blsreport. And on May, 9, 1891, the court
rendered a decree therein, which, Inter alia, adjudged that the Arkansas
Company recover from J obn ,D. Beardsley the, sum of $21,072.16, with interest
from the 5th day of August, 1889, ,the date, of the master's report; that upon
the payment by sald Company of its debt to the St. 'Louis
Railway Company, for which certain of the bonds of the said Arkansas Railway
Company are held and pledged, as per the settlement contract between said com-
panies of June 11; 1885, and upon the payment by Paul F. Beardsley of his in·
debtedness to said John D. Beardsley, said John ,D. Beardsley, the Arkansas
Railway Company, and the St. Louis RallwayOompany should deliver to said Paul
F. Beardsley, or his solicitors, 80 of the 240 first mortgage bonds'then held by the
St. Louis Railway Company as collateral security as aforesaid. On the 9th day
of 1891, on the application of Jones & Martin, solicitors of Paul F. Beards-
ley, the court made an order fixing a lien 1n favor of said Jones & Martin on said
judgment for $1,164.76,which lien was on the 11th day of August, 1891, trans-
ferred by Jones & Martin to Paul F. Beardsley; and on the 9th day of Decem-
ber, 1895, Paul. F. Beardsley acknowledged satisfaction on the record of said
decree in favor of Jones & Martin. On the margin of the record of the final
decree rendered February 24, 1887, In the original cause, said Jones & Martin
on June 2, 1891, made an entry reciting that June 2, 1891, they had filed their
statement, claiming a lien in the original cause in their favor of $5,000 each
for their services as solicitors, and .acimowledging full satisfaction thereof. On
the 17th of July, 1895, another indorsement was made' on the record of the
decree in the supplemental cause" reciting that in pursuance of an agreement of
February 23, 1892, between said Gould and John ,D. Beardsley,. satisfaction of;
said judgment for $2.1,072.10 was acknowledged, subject til the rights and inter-
est; in same belonging to Paul F. Beardsley by virtue of an agreement between
said Gould and Paul 11'. Beardsley, and, subject to the .lien in favor of the said
Jones & Martin, one-third "of this judgment Is hereby assigned to said Paul F.
Beardsley, without recourse on the Arkansas & Louisiana Railway Company."
And thereupon said Paul F. Beardsley acknowledged 011 the record satisfaction
in full of one·third interest acquired by him in said decree under assignment'
thereof by the Arkansas Railway Company aforesaid. The decree In the original
cause was affirmed on said appeal to the supreme court in 1891, and thereafter,
en the 3d day of August, 1891, the said Paul F. Beardsley, acting thl;ough his
solicitor, tendered the same amount originally tendered to said Moore, again
requesting deli,ery of the said stOCk, to Which Moore answered that he did not
bave the stock in his possession, but he would receive any money Paul F.'
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Beardsleyh'ad to pay, and credit It on the decree. Arter one or morp of such
Interviews, finally, on August 7, 1891, Paul F. Beardsley's solicitor paid over to
said Moore, without condition, the said sum of $7,968.30, which was principal and
interest due on the money judgment In favor of John D. Beardsley to April 25,
1887, and which was credited by sald Moore, of that date, on said judgment.
Shortly thereafter, on the application of said Jones & Martin, In their Interven-
tion claiming a lien on said shares of stock adjudged to Paul F. Beardsley, the
court made an order directing said Gould and John D. Beardsley to turn over the
same to the registry of the court. subject to its orders. The present contention
between the Beardsleys Is as to whether or not the tender of April 25, 1887, was
sufficient to stop the running of Interest thereafter; the said John D. Beardsley
refusing to enter satisfaction of the debt due him under the original decree un·
less the Interest accruing between the 25th day of April, 1887, and the 7th day
of August, 1891, amounting to about $2,657.80, was paid. Paul F. Beardsley
Instituted the present suit AUgust 13, 1891, alleging the tender of April 25, 1887,
with other allegations tending to show that John D. Beardsley was not entitled
to demand further interest after April 25, 1887, praying for a decree enjoining
him from a threatened advertisement and sale of said shares of stock to satlsfy
said Interest, and for a decree cqmpelling the satisfaction of said judgment. On
the hearing of thIs bill the circuit court entered a decree as prayed for in the bill,
to reverse which John D. Beardsley prosecutes this appeal.
J. W. House, for appellant.
John J. Joyce (Edward H. Murphy, on brief), for appellee.
Before SANBORN and THAYER, Circuit Judges, and PHILIPS,

District Judge.

PHILIPS, District Judge, after stating the case as above, delivered
the opinion of the court.
Had appellee in his bill disclosed on its face some of the positions

taken in argument on this hearing, by his counsel, as to some matters
of flict, the bill would have been quite vulnerable to attack for incon-
sistency and contradiction. While the pleader may allege any num-
ber of facts, all tending to show that in legal effect they entitle him to
the relief sought, yet the facts pleaded must be consistent with each
other. If one fact stated be immediately followed by another state-
ment wholly contradictory of the other, the pleader would, in justice
to the adversary, be compelled to elect upon which of the two allega-
tions he would stand.
The first contention of counsel for appellee is that the tender of

April 25, 1887, was not accompanied with a demand for delivery of
the stock to him. He then argues his cause on the theory of such
demand having been made. In the forum of conscience he ought to
admit the fact of a conditional tender before being heard to base an
argument thereon; for, if such be the actual fact, it is not true
that he made a tender of the naked payment of $7,968.30 without
demanding a delivery of the stock. In the absence of any opinion in
this record of the circuit court, we are not advised as to the particular
ground upon which the decree was based. Because of the various and
independent positions assumed in in justification of the
decree, we cannot assume that the court found as a matter of fact that
the tender of April 25, 1887, was made unconditionally. And, in
view.of all the evidence and circumstances, we a.re unable to perceive
any reasonable escape from the conclusion that the offer to pay the
money was made to depend upon the simultaneous delivery of the
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stock found by the decree to belong of rightto appellee. In the first
place, it is indisputable that appellee, in order to provide money for
this tender, arranged therefor with one Drexler, at San Francisco, all
the understanding between them that said stock was to be turned over
to him as collateral security. To, this end, Drexler never put the
money into appellee's hands, ol'snbjected it to his absolute control,
but protected himself by drawing a check for the amount on a New
York bank, made payable to the bank at Little Rock, Ark., and sent it
thereto, accompanied with a letter of special direction. So, when the
money was drawn out of the bank to make a tender, it was not in-
trusted to the hands of appellee; but the clerk of the bank took
it, and accompanied Mr. Marlin, appellee',s solicitor, to make the
tender. And, when the tender as made was refused, the money was
returned into the bank, and Drexler's check therefor was destroyed.
Mr. Martin's version of what occurred between him and Mr. Moore,
appellant's solicitor, at the time of the alleged tender, is Slubstantially
as follows:
"In the afternoon of that day he got C. T.Walker, clerk of, the bank, to go,

with the sum of $7,968.30, In legal-tender money, with him, to Moore's office,
and told Moore that, as the solicitor of Paul F. Beardsley, he had come to make
him a tender of said money. Moore said he wauted to put his answer in writing,
and that It would be, In substance, that he would accept the money, lJut could
not deliver the stock. That he (Martin) then said to him that he made the
tender of the amount under decree of the court; that he could take It, and deliver
the stock. Moore wanted him to reduce his tender to writing, but he replied
that no writing was necessary, as he brought the money, with Mr. Walker. as a
witness to the transaction. Moore replied that he was willing to accept the
money, and hold it pending the appeal to supreme court."
Without at all questioning that Mr. Martin acted within the ad-

missible lines of fidelity to his Client, it must be said that there was
some refined diplomacy in his approach to Mr. Moore. His ingenuity
to obtain the advantage of an apparent unconditional tender, while
being sure tbat his client was to have the stock on parting with the
money, is palpable. That the matter of the delivery of the stock was
not only discussed, between them, but must have first been sug-
gested by Martin, is evident from Martin's own statement, because he
states that Moore said he would, accept the money, "but could not
deliver the stoek." Why should Moore make this response, unless it
was understood that the tender was made on demand of the delivery of
the stock? That the apprehension of Mr. Moore was well founded,
that the acceptance of the money was designed by Mr. Martin to imply
a settlement of the pending appeal, is made manifest by the statement
then made by Martin to Moore, "that he made tender of the amount
under decree of the court." Mr. Moore, an astute and cautious lawyer,
alive to the infirmity of human memory, and the liability to misooncep-
tion of language employed in a verbal colloquy, suggested at the
that he (Martin) put his tender in writing, and that he (Moore) would
make his answer in writing. This reasonable and fair suggestion,
Mr. Martin saw fit to deeline. Mr. Moore, in order that his position
might be made absolute, did at the time write out his answer, as fol-
lows:

J .. :.
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"John M. Moore,
"Attorney for Defendant J. D. Beardsley.

"The above is my response to the tender in said cause. Mr. Martin demanded
that I deliver the stock. I adyised him I did not have it."
If, indeed, it was Mr. Martin's purpose to make an unconditional

tender of the money, it would have been the simplest and frankest
method of making that fact known, to have at once said to Mr. Moore,
"I make you this tender, whether or not you or your client deliver
the stock." More than this, if it was the purpose in good faith of
Mr. Martin to pay over this money without more, the sure and cer-
tain way was afforded him by the decree of the court, which author-
ized the payment of the money into the court registry. Had he done
this, all controversy would have been ended as to the character and
effect of the tender. This opportunity and right, however, the ap-
pellee was unwilling to avail himself of, for the obvious reason that
under his arrangement with Drexler he could not leave the money on
deposit with the clerk of the court without putting up with Drexler,
as collateral security therefor, the said shares of stock.
Unwilling to rest the decree upon the question of fact, that no de·

mand was made for the delivery of the stock at the time of the tender
of the money, counsel for appellee contends that, even if such de-
mand was made, it was only such condition as the appellee had a right
to insist on, as payment of the money and delivery of the stock were
made by decree of the court interdependent or simultaneous acts, to be
performed by the respective parties; citing in support the language of
the court in Halpin v. Insurance Co., 118 N. Y. 165-176, 23 N. E.
482, 485:
"That, where there Is no dispute as to the amount of the debt, a tender may al-

ways be restricted by such conditions as by the terms of the contract are condi-
tions precedent or simultaneous to the payment of the debt, or proper to be per-
formed by the party to whom the tender is made."

"Messrs. Martin and Jones: In response to the tender here now made by you
{It the sum of $7,966.57 in payment of the amount decreed to the defendant John
D. Beardsley under the decree in said cause, I hereby agree to accept and hold
the same without prejudice to the supersedeas granted under the appeal taken
by John D. Beardsley in said cause to the supreme court.

As applied to the subject-matter under consideration by the court
therein, the above quotation may be conceded to have expressed a
proper rule. But as applied to the facts in this case it is very mislead-
ing. When this alleged tender was made on the 25th day of April,
1887, John D. Beardsley had taken an appeal from the decree to the
supreme court. He had given therein a supersedeas bond, not only
as evidence of his good faith in taking the appeal, but as ample se-
curity and protection to the appellee for any damage sustained by
him in consequence of such appeal. The record shows that on such
appeal he claimed an accoullt against Paul F. Beardsley for over
$16,000, and he complained that the court in its decree cut off his
claim by over one-halt He also controverted by his appeal the right
of Paul F. Beardsley to the amount of stock awarded him by the
decree of the circuit court. There is nothing presented in this record
to justify this court in impugning the good faith of John D. Beards·
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ley in prosecuting saidappeaI. lie could not have accepted the
money tendered, on the 25th 4ay of April, 1887, on the theory of ap-
pellee's cOllDsel, that it carried with it,ex vi termini, a demand fox:
the stock, and that its acceptance therefore would have been tanta-
mount to a surrender of the stock, without abandoning the prosecu-
tion of his appeal. Mr. Moore was right in his contention that he
should be required to accept the money on condition only that it
should not prejudice the appeal, for the reason that the very moment
the fact should have been brought to the attention of the supreme
court that appellee had performed the decree on his part, and that ap-
pellant had accepted its performance, the court would have dismissed
theappeaI. The supreme court is rigid in its adherence to the rule
of practice that whenever the matter appealed from has been adjusted
between the parties, or ,th,e judgment of the lower court has been per-
formed, the appeal thereafter prese'nts only a moot case, and should
be dismissed. Little v. Bowers, 134 U.S. 557, 10 Sup. Ct. 620, and
cases cited. Thereforethe tender made by appellee involved not only
the immediate delivery of the stock in qu.estion to the appellee, but it
involved a surrender of appellant's right to the opinion and judgment
of the supreme court on" the matter in controversy between the
parties. Such a tender was in the worst form of a conditional tender,
denounced by all the authorities as insufficient to stop the running
of interest. It is the common leat'Iling of the books that the tender of
a sUm; even when the amount is not-controverted, coupled with a de-
mand that the other party perform some other act, or surrender some
other right, as a condition of its acceptance, is bad, for the simple
reason that the party making the tender "pas no right to attach a pen-
alty to the Henderson v. Cass ,Co. (Mo. Sup.) 18 S. W.
992; L'Hommedii'm v. ?8 Fell' 926; Brown v. Gilmore, 8
Green!. 107; Roosevelt v. Bank, 45 Barb. 579. Waiving the question
as to whether or not the rule that a tender made pendente lite, in
order to stop the running of in.terest, requires that the money should
be paid intocoprt, shouldbe applied to the facts of this case, there
is another rule :lirmly established in the law !!'overning tenders,-
that, in case of a tender in pais, to make it effectual to stop accruing
interest, the money so ,tendered, or other like lawful money, should be
kept on hand by the party the tender, 'so that he would be
ready and able to pay the same to the payee at any time the latter
should elect to take it. The debtor in such case avoids the payment
of interest. upqn the supposition that the creditor should have accept-
ed the money, an,d that thereafter the debtor had set it apart for him,
subject to his order, and the debt(lr has thus been deprived of its use,
and any pl'oftttheJ;'efrom. In Gyles v. Hall, 2 P. WIlli!. 378, it is laid
down that: . .
"To entitle the mOl'tgngor to adlscharge of the Interest, It must appear that ever

since the tender illlCr refusal he has kept the money ready for the paying of the
mortgage, and thllnio profit has been made 'Of it. That the party making the
tender ml;lllt be at all tImes thereafter in readIness tOi pay does not appear to be
anywhere
And M' are all the authorities: . ,State v. Illinois Cent. R. Co., 33

Fed. 730; Thayer v. Menkie, 86 Ill. 474; Shields v. Lozear, 22 N. J.
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Eq.451; Gray v. 'Angier, ()2 Oa. ,597; Park v. Wiley, G7AIa, 312;
Slack v. Price,l'Eibb, 274; Roosevelt v. Bank, 45 Barb. 579; Bissell
v. Heyward, 95 U. S. 587. In Park v. Wiley, supra, the court said: '
"In the present case it is apparent the tender was not kept open, nor did the

vendee continue in readiness to pay. A part of the money had been borrowed,
and it was immediately returned to the lelliler; the vendee deriving the benefit
from Its use. When a tender is relied on, the duty resting on the party making
it is to keep the money safely,-not the identical coin or bank notes, but money
of like kind,-so that he may produce it when required. The tender is then kept
open; ready for the acceptance of the othet party when he manifests a wUling-
ness to receive the money."

It is too clear to admit of reasonable debate that appellee, after the
25th day of April, 1887, to the 7th day of August, 1891, neither had
on hand the identical money, nor any other like money. It is true, he
stated in his deposition that he could have obtained the money at any
time, but the controlling facts affirmatively appear that the check
which represented the money tendered was destroyed; that he there-
after had no money in bank; and he does not show that he hafl. any
money anywhere. On the .contrary, it appears that when the court
made the order on the intervening application of his attorneys, im-
pounding the shares of stock to enforce the lien thereon for the fees
of Jones & Martin, he applied to the court for a modification of this
order, on the ground, stated by him, that he could not raise the money
with which to make the tender of August, 1891, without the use of
this stock as collateral security. And, furthermore, the fact appears
that when he obtained the money from Drexler to make the tender of
August 7, 1891, he again pledged said stock as collateral security
therefor.
The final contention of appellee is that between the 25th day of

April, 1887, and the time of the payment of the money, in August,
1891, the appellant made use of the stock, which should have been
turned over to appellee, and made a profit therefrom, while the ap-
pellee suffered a loss, from not having the possession and control of
this stock. This contention is predicated on the assumption that, to
enable the appellant to obtain from Jay Gould $51,000, he not only
sold to Gould 51 per cent. of the stock of the Arkansas Railway Com-
panJ, but pledged the remaining 49 per cent. of said stock, and that he
got the benefit in said transaction of the shares of stock belonging to
appellee. The case of Cheney v. Bilby, 36 U. S. App. 720, 20 C. C. A.
291, and 74 Fed. 52, is relied upon to supnort this contention. But
we do not think that a fair analysis of the' testimonJ touching this
transaction bears out this contention. It is true that the entire stock
in question was turned over to Gould's agent in said transaction, as at
the time the said certificates of stock were not so divided up as to
segregate 33 per cent. thereof from the mass; and, when it was so
turned over, Gould distinctly understood that he had bought from
John D. BeardsleJ, in fact, only 51 per cent. of said stock, while John
D. Beardsley was entitled to per cent. Gould at the time under·
stood that the stock was subject to the decree of the court awarding it
to Paul F. Beard:'31ey, and it was in no wise essential to the completion
of the contract of the sale of 51 per cent. This fact is supported by
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the testimony of Gould's own agents and On the con-
trary, the very reverse of this proposition is made to appear conclu-
sively by the record in this case. In the supplemental proceedings, set
out in the statement of facts by the decree of the court, the Arkansas
Railway Company was awarded a recovery against John D. Beardsley
for the sum of $21,072.16, with interest from the 5th day of August,
1889, to the date of the filing of the master's report. This sum ex-
pressed the net earnings of the said Arkansas Railway Company from
the original decree in the cause to the date of the appointment of the
receiver in the supplemental cause,-December 3, 1887. Of this sum,
Paul F. Beardsley was entitled to one-third, which, with interest to
the date of payment, amounted to $10,000; and this amount John D.
Beardsley paid to him. This record further shows that from the
period of the appointment of the to the time of final payment,
August 7, 1891, and until both the Beardsleys disposed of their inter·
ests in the Arkansas Railway Company, the receiver paid over to
said St. Louis Railway Compilny net earnings of the road, in dis·
charge of a debt which the Arkansas Railway Company owed it.
This payment was made in accordance with the request of the supple·
mental bill filed by Paul F. Beardsley. So that it does appear that
Paul F. Beardsley in fact gorthe benefit of one-third of the net earn·
ings, through the benefit to the Arkansas Railway Company, from the
date of his purchase until August 7, 1891; and in this way he got, dur-
ing the time his stock was withheld from him by the action of John
D. Beardsley, the benefit thereof, for the simple reason that the liqui.
dation, out of the earnings of the road, of the indebtedness of the
Arkansas Railway Company to the St. Louis Railway Company en·
hanced to that extent the value of Paul F. Beardsley's shares of stock.
Recurring to the case of Cheney v. Bilby, supra, it is well to observe
that the facts of that case do not warrant the conclusion sought to be
drawn therefrom by appellee, that unless it appears in this case that
between April 25, 1887, and August 7, 1891, Paul F. Beardsley himself
realized interest on the mone", tendered in April, 1887, no interest is
aUowable against him thereafter. An examination of the record in
the Cheney Case shows that Wisherd, the debtor in that case, testi·
fied:
"I got the money at the First National Bank of Lincoln, Nebraska. The

money was in gold. 1 arranged to have. the money kept at that bank, and the
bank was instructed to pay to Cheney at any time he might ask for it, and 1 so
informed Russell & Holmes. On the day that the tender was made, the bank
was Instructed to pay the money to Cheney, or anyone demanding it for him.
My arrangement with the bank was to keep the money there for the use of
Cheney at any time he might ask for It."

It was therefore in respect of this state of facts that the court held
that no interest was chargeable against the debtor after the tender,
for the reason that he had kept his tender good, and the money there·
after at all times was subject to the order of the creditor. As he had
thereby lost the use of the money, it was inequitable to charge him
with interest. 'Whereas in this case Paul F. Beardsley did not keep
the money in bank subject to the order of John D. Beardsley. And
while John D. Beardsley did not enjoy the use of the money because
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it was tendered on condition that he could not accept without a sur-
render of the valuable right of appeal, and as during the time Paul F.
Beardsley received the full benefit of the shares of stock, which were
to be delivered to him on the payment of the money, that principle
of justice which says that equality is equity demands that the appel-
lant should have his interest. It results that the decree of the circuit
court is reversed, and the cause is remanded, with directions to va-
cate its decree, dissolve the injunction granted 1Jherein, dismiss the
bill, and tax the costs against the complainant.

HALSEY v. GODDARD et aL
RUIZ et al. v. SAME.

(Circuit Court, D. Rhode Island. March 18, 1898.)
L CONSTRUCTIO:'iI OF 'fRUST-CONDITIONAL REMAINDER.

Testator left his estate In trust for his daughter during her Ufe, the wlll
providing that at her death the trustee should convey and pay over certain
estates, and the one-half part of the residue of the estate then In their hands
to his eldest son "if he shall have arrived at the age of twenty-one years,
and have complied with the conditions hereinafter expressed." The condi-
tions referred to were that he "shall, within five years after being notified
of my decease, have his permanent residence In the United States, and adopt
the name of H." The will further provided: "The other half part of all
the rest, residue," etc., "then· in the hands of said trustees, I hereby order
and direct said trustees to pay over and convey In fee simple to the other
children of my said daughter, living at the time of her decease." Held, that
testator fixed the death of his daughter as the time for the division of his
estate, and at that time a remainder will vest In her eldest son, contingent
upon the previous performance of the conditions named, and a remainder
will vest in the other children, absolutely without condition.

2. REMAINDERS-PERPETUITIES-c-ExECUTORY DEVISE.
Where, as to a devise over, a testator has expressed with clearness one

limitation to take effect at a period far within the lawful limits, It will be
held good as a remainder, though an alternative disposition be objectionable
as an executory deVise, on the ground of remoteness.

B. EQUITY PLEADINGS-ALTERNATIVE RELIEF-MULTIFARIOUSNESS.
A bill is not multifarious because it alleges two alternative grounds upon

which complainants may be entitled to an estate; nor because some of the
defendants may not be interested In all the questions that may arise in the
suit.

Coudert Bros. and Edwards & Angell, for complainants.
Hayes, Wright, rves, Tillinghast, Smith & Tillinghast, for defend-

ants.
BROWN, District Judge. The various demurrers to these bills in

equity have been argued together. The chief question is: Are the
trusts declared by the will of Thomas Lloyd Halsey, under which the
complainants claim a conveyance from the trustees, invalid for viola-
tion of the rule against perpetuities? The complainants rely upon the
following provisions of the will:
"At the decease of my said daughter, Marla Louisa Andrea Del Valle (or

De Valle), if she shall have left lawful male Issue, I hereby order and direct said
trustees to pay over and convey In fee simple to the eldest son of my sald daugh.
ter living at the time of her decease, If he shall have arrived at the age of twen·


