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fore, there is no presumption that all the rules applicable to boarding
passenger trains reach. the case at bar; and, so far as this record
shows, the questions whether, and how far, they are applicable, neces·
sarily left much to the jury, under proper instructions, which, in the
absence of specific exceptions to the charge, we must assume were
given. Moreover, the late determination of the supreme court in
Railroad Co. v. Egeland, 163 U. S. 93,16 Sup. Ct. 975, shows that, even
as applied to moving passenger trains, the rules as to contributory
negligence are not so rigid as claimed by the plaintiff below. We
may also add that, even if the plaintiff below was guilty of negli-
gence, it does not follow that it was contributory to the injury at bar,
which was not the ordinary consequence of boarding a moving train.
We are, however, content to rest the case, so far as this point is con·
cerned, on the distinction to which we have referred between ordi-
nary passenger traffic and traffic of the kind at bar, accompanied by
the stress which the special contract with the shipper, and the condi-
tion of the stock as described in the extracts we have made trom the
evidence of the plaintiff below, laid upon him. Railway Co. v. El-
liott, 5 C. C. A. 347, 55 Fed. 949, relied on by the defendant below,
does not appear to us analogons. In the case at bar the conductor
knew that the plaintiff below was to attend to his stock at the sta-
tion where the injury happened, while in the case cited the conductor
had no reason to apprehend that the person injured was in a position
where he needed to be provided for. None of the other authorities
cited, and not noticed by us, are of weight as against the decisions
and well-settled rules which are binding on us. The jndgment of
the circuit court is affirmed, with the costs of this court for the de·
fendant in error.
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1. EVIDENCE-RELEVANCy-REAT,·EsTATE SALES.
In an action by a real-estate dealer to recover on an express contract, where·

by defendant agreed to pay him a certain percentage of the proceeds of sales,
in consideration of services to be rendered in clearing the title, putting the
property In marketable condition, and effecting sales, evidence as to· the
customary commissions for making sales of property is irrelevant.

2. ILLEGAL CONTRACTS-RIGHT OF ACTION.
Defendant cannot take advantage of the fact that the contract sued on is

illegal, without pleading that defense, except when the contract itself, or tlle
testimony offered to establish Its existence or to. Elupport some other issue,
discloses the illegality.

8. SAME-CONFIDENTIAL RELATIONS-INDEPENDENT COlSTRACT.
J., having madl.' a valid purchase of certain lands from M., and received a

conveyance thereof which could not impeach, entered into an agreement
with B. whereby B. undertook to perfect the title to Sflld lands, and resell
the same on account of J. for a certain per cent. of the gross proceeds of the
sale. Ina .suit by B. against J. to recover the sum due under said contract
for perfecting the title and. reselling the land, held, that J.could not inter-
pose the defense that B. had acted asa broker for M. in negotiating the
first sale by M. to J., and for that reason might .be called upon by M. to



950 85 FEDERAL REPORTER.

accoullt. to him for the profit which he had realized In perfecting the title
and reselling the land for account of J., inasmuch as the agreement between
J. and B. was an indepenuent and valid agreement, and inasmuch as M.
might never call upon B. to account for his alleged breach of duty.

In Error to the Circuit Court of the United States for the District
of Minnesota.
This suit. was brought by Ira W. Burhans, the defendant in error, against
Rufus C. Jefferson, the plaintiff in error, to recover the sum of :F1G,545, together
with a large amount of interest thereon, which was alleged to be due from the
defendant to the plaintiff on account of services rendered in perfecting the

to, and in selling, certain· real property which had been purchased by the
defendant. The complaint which was filed in the circuit court alleged, in sub-
stance, that In September, 1889, tb,e plaintiff below was. a dealer in real estate
at the city of Superior, county of Douglas, state of Wisconsin; that the defend-
ant was at the same time a man of large means, residing at St. Paul, in the
state of Minnesota; that on the 21st day of September, 1889, the plaintiff pro-
posed to the defendant that if the latter would advance $15,000 in cash for
the. title to certain property in the complaint described, and pay to the plaintiff
30 per cent. of the proceeds of the Safe thereof, as each lot or tract was sold.
and give to the plaintiff the entire control of said property, that the plaintiff
would, on his part, cause the title to said property to be vested in the defend-
ant, and would remove certain liens and incumbrances therefrom, so that the
property would be marketable, and make sales thereof at the earliest time
practicable,' and pay over the proceeds of ail the sales to the defendant; that
the defendant accepted said proposition, and advanced said sum of $15,000.
whereupon the title to the property was obtained and conveyed to the defend-
ant, and that the plaintiff thereafter procured the release of a large number of
claims and .liens against saiCl property, and caused an abstract of title to said
property to be made out, and. advanced and paid out of his own funds, in
carrying out his part of the contract, the sum of $2;400; that he thereupon pro-
ceeded to sell and dispose of: said property In accordance with his undertaking
so to ,do; that, for the property BOsold, the defendant received in the aggregate
the sum of $55,150, whereby he became indebted to the plaintiff in the sum of
$16,545, being 30 per cent. of the proceeds of the sale. The answer which was
filed by the defendant below to the aforesaid complaint contained, in substance,
the following allegations: First. That, under the agreement between the plain-
tiff and the defendant which was referred to in the complaint, the plaintiff was
to receive 30 per cent. of the net profits of the transaction therein set forth, after
the defendant below had been reimbursed the sum of eXopended by him
in purchasing the property, and all other expenses and disbursements for taxes,
etc., together with interest thereon at the rate of 8 per cent. per annum from
the date of such expenditm·es. Second. That one James Kasson was jointly in-
terested with. the plaintiff and the defendant in the purchase of the property
in quest'ion, and that said Kasson was a necessary party to the suit. Third.
That the amount due to the plaintiff on account of the transaction set forth in
his petition was not the sum of' $16,545, as alleged, or any sum Whatever, other
than a sum not exceeding $8,000; that is to say, 30 per cent. of the net profits
realized frem that portion of the property purchased that hM been sold. The
answer further alleged, by way of a separate defense, that the parties plaintiff
and defendant, together with said James Kasson, had been jointly interested
In several other real-estate speculations, all' of which were particularly de-
scribed in the answer; that in each and all of saiO transactions, together with
the one described in the plaintiff's complaint, the plaintiff and the defendant and
said James Kasson.had been mutually interested. as partners. In view of this
fact, the answer contained a prayer that said pal'tnership might be wound up;
that the plaintiff's suit might be consolidated with another suit which had been
brought by the defel'ldant and said James Kasson against the plaintiff to obtain
a liquidation of the partnettshiJj.,affairs, and an equitable distribution of the part-
nership assets. The plaintiff.,tlletla'reply denYing the new matter contained in
the answer. The trial below :was, to a jury, and resulted in a verdict and judg-
ment in favor of the plaintiff/for the sum of $23;564.02, including Interest. To
teverse said jUdgment, thE!· defendant ,below sued out the present: writ of error.
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W. P. Warner (Owen Morris, Harris Richardson, and C. G. Law·
rence, on brief), for plaintiff in 'error.
John B. Sanborn and George'p. Knowles (E. P. Sanborn, on brief),

for defendant in error;
Before SANBORN and THAYER, Circuit Judges, and PHILIPS,

District Judge.

THAYER, Circuit Judge, after stating the case as above, delivered
the opinion of the court.
The record in this case does not contain the court's charge to the

jury, nor all of the evidence. The only questions, therefore, which
are presented for our consideration, are those relating to the admissi·
bility of certain evidence, and these will be considered in their order.
It is urged at considerable length by counsel for the plaintiff in

error that the trial court erred in refusing to permit his client to an·
swer the following question, "Do you know what the usual commis-
sion for real-estate agents who handle and sell property is?" and in
refusing to allow counsel to show the usual commissions charged for
the sale of real property at the city of Superior, Wis., and elsewhere.
Concerning this exception, it is to be observed that the suit was found-
ed upon an express contract, whereby, as the plaintiff below claimed,
the defendant had agreed to pay him 30 per cent. of the proceeds re-
ceived from the sale of certain real property, in consideration of cer-
tain services to be rendered by the plaintiff, which consisted, not
only in negotiating sales of the property in question, but in removing
clouds, liens, and incumbrances therefrom, so as to render the prop-
erty marketable. The offer of proof which was made was not an
offer to show that at the city of Superi()r, at the time of the transac-
tion in question, it was customaryfor real-estate agents to charge a
certain commission for such services as the plaintiff had agreed to
perform and hadin faet rendered; but the offer was, on the contrary,
to show the customary charge for selling property. Even if we were
prepared to concede that, in a suit upon an express contract to pay a
given compensation for certain services, it is competent for a defend-
ant to show that the compensation alleged to have been promised for
the services in question was in excess of the usual charge, for the
purpose of creating a probability or a presumption that no such rate
of compensation was in fact promised, nevertheless, that concession
would not establish the admissibility of such evidence as was offered
in the case at bar. The offer, in any event, should have been to prove
the existence of a standard rate of compensation for such services as
the plaintiff had rendered, and what such rate was. The proof which
was offered had no legitimate tendency to create a presumption that
the plaintiff's version of the contract was erroneous, especially as both
parties agreed that the contract between them contemplated the pay-
ment of an unusually large commission, amounting to 30 per cent.
'fhe evidence under consideration, as we think, was properly rejected.
An exception was saved to the action of the trial court in refusing

to permit the defendant below to show that the plaintiff had dis-
counted at a bank in West Superior, Wis., certain notes that had been
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received by him.on account of the sale of some of the real property in
controversy. We are not able to admit, however, that prejudicial er-
ror can be predicated of such action. The contract alleged in the
complaint simply bound the plaintiff to turn over the proceeds of all
sales to the defendant, "at the earliest time practicable." No com-
plaint was made by the defendant that he had not received the pro-
ceeds of all sales that had been made by the plaintiff, and if, in somE:
instances, notes had been received and discounted, and the proceeds
thereof paid to the defendant, such action would seem to have inured
to the defendant's advantage, rather than to his disadvantage. If, at
the time this offer of proof was made, anything had occurred during
the progress of the trial which rendered the proof relevant or compe-
tent, such fact is not disclosed by the present record.
It is further assigned for error that the trial court erred in rejecting

the depositions of two witnesses, to wit, Joseph McQueen and John
McQueen, which were offered in behalf of the defendant. These
depositions had a tendency to establish, in substance, the following
facts: That the property to which this controversy relates, in Sep-
tember, 1889, and for some years prior thereto, belonged to the heirs
of one John McQueen, deceased, who resided in the state of Alabama;
that in the year 1887 the law firm of Burhans & Perkins, of which
the plaintiff below was a member, had been employed to act as agent
of said heirs to make an abstract of the title to said property, to pay
the taxes thereon, and to oversee the same generally; that in Septem-
ber, 1889, two of said heirs, being the witnesses above named, came to
the city of Superior for the purpose of negotiating a sale of the prop-
erty for cash; that they confelTed with the plaintiff, Burhans, rela-
tive to its value, and were advised that it could possibly be sold for
from eighteen to twenty thousand dollars on long time, for small an-
nual payments; that said Burhans advised them that R. O. Jefferson,
the defendant below, was at the time buying land in and around Su-
perior as an investment, and that he would see said Jefferson, and
propose to him to purchase the property; that an interview was ac·
cordingly arranged between the said witnesses and said Jefferson on
the succeeding day, at which interview Jefferson offered to buy the
property for the sum of $15,000 in cash; that, before accepting said
:>ffer, they conferred with the plaintiff, Burhans, and inquired of him
whether the price offered was the reasonable value of the property;
that, in reply to such inquiry, they were advised by said Burhans
that $15,000 in cash was, in his opinion, a reasonable price for the
property, and all that it could probably be sold for, for cash; that, in
reliance on such statement, the property was eventually sold by the

to the defendant on the terms proposed; and that, for ne-
gotiating the sale in qnestion, they paid the plaintiff a commission
amounting to some $700, and were not aware that he was interested
to any extent with the defendant, Jefferson, in the purchase of the
property. The contention is that these depositions, should have been
admitted in evidence for the purpose of showing that the contract in
suit was illegal and void, although no plea to that effect was con-
tained in the defendant's answer.
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It is doubtless true that when the contract upon which a plain-
WI sues, as alleged in his complaint or as proven on the trial,
appears to be either immoral, illegal, or opposed to public policy,
it will not be enforced, although the defendant fails to object to
its enforcement on those grounds either by plea, demurrer, or other-
wise. No court will lend its! aid to enforce an agreement which,
as pleaded, appears to be immoral or illegal, or which is shown to
be of that character by evidence which is properly introduced in
the course of the trial, in support of any issue that is raised by the
pleadings. But if it appears from the terms of a contract, as set
forth in a pleading, that it is an agreement such as the parties
thereto had a perfect right to make, then it is necessary to plead
the existence of such extrinsic facts as the defendant may intend
to rely upon for the purpose of establishing that the contract is
tainted with illegality, and is for that reason void. When the
validity of an agreement has not been challenged by a proper plea,
and, as pleaded, it is open to no objections on the ground of public
policy or otherwise, and the fact that such objections exist is not
disclosed by the evidence offered either to prove or disprove the
making of the agreement, then the defendant should not be allowed
to prove extraneous facts for the sole purpose of impeaching it.
Expressing the same idea in a different form, it may be said that a
defendant cannot take advantage of the fact that a contract which
he has entered into is illegal, without pleading such defense, except
in those cases where the contract itself, or the testimony offered to
establish its existence or to support some other issue, shows that it
is illegal. Wight v. Rindskopf, 43 Wis. 344, 348; New York Cen-
tral Ins. Co. v. National Protection Ins. Co., 14 N. Y. 85, 89; Samp-
son v; Shaw, 101 Mass. 145, 149; Williams v. Insurance Co., 54 N.
Y. 577,581; Hanauer v. Woodruff, 15 Wall. 439.
In the case at bar, the contract in suit, as set forth in the com-

plaint, does not create a suspicion of fraud or illegality. It is an
agreement such as the parties thereto had an undoubted right to
make. Neither does the testimony relative to the terms of the
agreement, which is preserved in the bill of exceptions, disclose
that the agreement was in any respect unlawful. The only contro-
versy that appears to have arisen at the trial, relative to the nature
Qf the agreement, was whether the defendant below had agreed to
pay the plaintiff a commission of 30 per cent. on the gross sum real-
ized from sales of the property in question, for his services in per-
fecting the title thereto and selling it, or a commission of 30 per
cent. on the net sum which the defendant might realize after de-
ducting the cost of the property, interest thereon, and expenses.
The testimony of the respective parties was addressed to this issue,
it being the only one that was raised by the pleadings which con-
cerned the terms of the agreement, and we are unable to discover
in the evidence relative to this issue any fact which in itself would
warrant a court in holding that the contract was unlawful and
void. We are of opinion, therefore, that the defendant was not
-entitled to read the depositions of the McQueens, and that the trial
court properly sustained an objection thereto. These depositions
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had no tendencyfo show whether the defendant had promised to
:pay a' commission Of 30 per cent. on the gross or the net proceeds
of the sale, which' was the sole question in controversy so far as the
contrai::t was concerned, and they had no relevancy to any other
issue that was raised by the pleadings. If, as counsel for the de-
fendant below contends, they were offered for the ulterior purpose
of showing that the plaintiff beloW had sustained such a relation to
the McQueens that he was incapacitated to make the contract in
suit, without their consent, then it is clear, we think, that that
was a defense which should have been pleaded before evidence to
establish it was admissible.
Fro,m another and different point of view we have reached the

same conclusion, last announced, that the depositions were prop-
erly excluded. Viewing the depositions in the light most favor-
able to the defendant, it may be conceded that they contained some
evidence tending to show that the plaintiff below occupied such a
confidential relation to the McQueensat the time of their convey-
ance and sale of the property in question to the defendant, Jeffer-
son, that they may be entitled to require the plaintiff to account to
them for whatever profit he subsequently realized by virtue of his
contract with the defendant, which he is now seeking to enforce.
By this remark, however, we would not be understood as express-
ing a definite opinion Qn that question, or as prejudging any con-
troversy :which may arise in the future. The fact, however, if it
be a fact, that the McQueens have a cause of action against the
plaintiff .as their agent, for an alleged breach of duty, does not
render the contract between the plaintiff and the defendant illegal
and voig. That contract stands upon its own footing, and rests
upon independent considerations. The depositions do not show
that the McQueens are, or that they ever were, entitled to avoid
their conveyance to the defendant, Jefferson, either on the ground
of fraud or for other reasons, while the defendant's own testimony
relative to his dealings with the McQueens shows that he was an
innocent purchaser for value, and is entitled to hold what he in
good faith acquired. We fail to therefore, how the de-
fendant can take advantage of an alleged fraud said to have been
perpetrated by the plaintiff on third parties, in which the defend-
ant himself was in no wise concerned, as an excuse for the non-
performance of his own agreement, which was entirely valid. It
may be that the McQueens will elect to ratify the acts of their
agent, or, at least, that they will not deem it best to complain of
his alleged breach of duty. Whether they shall do so or not rests
with them to determine, and, as the acts in questIOn are clearly sub,
ject to ratification, it is not within the power of the defendant to
control their action in that behalf, Or to litigate with the plaintiff
questions which they may not think proper to litigate.
Two other exceptions were saved to the action of the trial court in

refusing to permit two questions to be answered, but they are not
deemed to be of sufficient importance to merit special notice.
It is urged, finally, that the plaintiff was not entitled to sue on the

contract between himself and the defendant, because all the property
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in had not been sold when the suit was commenced, and
that the verdict is, in any event, erroneous, because it includes inter-
est from the dates of the several sales. With reference to these
points, it is only necessary to say that, if either was well taken, they
are not presented by the record in such a form that they are open to
review. The bill of exceptions does not show that either proposition
was suggested to the trial court. The judgment below is therefore
affirmed.

UNITED STATES ex ret INTERSTATE COMMERCE v. SEA·
BOARD RY. CO. OF ALABAMA.

(Circuit Court, S. D. Alabama. March 9, 1898.)

MANDAMUS-MoTION TO COMMIT.
Where a writ of mandamus, command1ng a railway company to make out

Its annual report, is served on the secretary and treasurer, who shows that
he has not possession of the books necessary to enable him to make out the
report, and that he has resigned, and is no longer connected with the railroad,
a motion to commit for contempt is denied.

On motion of complainants for a rule on Robert Middleton, formerly
secretary and treasurer of said railway company, to show cause why
he should not be committed for failure to obey the writ of mandamus
issued in the cause. For the opinion rendered on the merits, see 82
Fed. 563.
Morris D. Wickersham, for the United. States.
Saffold Berney, for respondent.

TOULMIN, District Judge. When the writ of mandamus is against
a private corporation, according to the common law, it should be ser'red
on the head officer of the company, or upon the select body within
the corporation whose province it is to put in motion the machinery
necessary to secure performance of 'the duty commanded, or upon that
superior officer who would be expected to carry out a general order
of the governing body of the corporation for the doing of the thing
enjoined by the writ. Merrill, Mand. § 237. The mode of service of
the writ is regulated by statute. The writ in this case was directed to
the Seaboard Railway Company, but it was served on Robert Middle-
ton, secretary and treasurer of the company.
Mandamus will not lie to one having no duty in the premises, or

who has gone out of office. It does not lie to compel a party to do an
official act when he is functus officio, and the act is not within his
power. Respondent, Middlf'toD, in his answer to the rule, says:
"Respondent denies that he has declined or refused to make out and file such

report, and says that he has not complied with the said writ of mandamus solely
because it is out of his power to do so, for the reason that he is not in possession
of, nor has he access to, the data and informat1on absolutely necessary to enable
him to make out such report. Respondent further says that it is true that for a
number of years, and up to the date of his resignation, on July 6, 1897, he
was the secretary and treasurer of said railway company, but that he was only
nominally such secretary and treasurer, and that h1s sole duties in connection
with said railway company were those of local financial agent of said railway


