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and the appellant’s counsel, being officers of the court, are presumed
to see that a lawful transcript is lodged in this court. =Where a
transcript prima facie lawful is before the court,—as in the case above
cited of Nashua & L. R. Corp. v. Boston & L. R. Corp.,—a motion to
dismiss the appeal will not be entertained, and the dissatisfied party
must resort to the writ of certiorari. But when, as in the case before
us, not even a prima facie transcript has been filed in this court, the
proper action is to dismiss the appeal. 'Where the clerk certified to
a full transcript, and it was urged that the transcript was incomplete,
the supreme court held that the transcript was prima facie lawful, and
that the deficiencies, if any, might be supplied by certiorari. The Rio
Grande, 19 Wall. 188, Where the clerk had not appended his certif-
icate to the transcript, the supreme court held that the remedy was
not by certiorari. Hodges v. Vaughan, 19 Wall. 12. Rule four
teen, § 3 (21 C. C. A. cxvi, 78 Fed. cxvi.) of this court provides that:

“No case will be heard until a complete record, containing in itself and not by
reference all the papers, exhibits, depositions and other proceedings which are
necessary to the hearing in this court, shall be filed.”

See Keene v. Whitaker, 13 Pet. 459.

In the case at bar the clerk’s certificate merely authenticates certain
papers as being correct copies of their originals on file in the clerk’s
office. 'We have been referred to no case, nor has our investigation
discovered one, which would warrant us in holding that there is in this
cause even a prima facie showing that the lawful transcript is before
us, The appeal must be dismissed.

DEERE, WELLS & CO. v. CHICAGO, M. & ST. P. RY. CO. et al.
(Circult Court, S, D, Iowa, W. D, January 17, 1898.)

1, REMOVAL OF CAUSES—JOINDER OF DEFENDANTS—MOTIVE.
If a person has a cause of action on which he may properly sue either
one or two parties, and he chooses to sue both, he may do so, though his
motive in joining them is to prevent a removal to a federal court.

2. SAME—IRRESPONSIBLE DEFENDANT.

A defendant who is legally llable together with another, and whose pres-
ence defeats the right of removal, is neither a nominal nor sham party
merely because he is pecuniarily irresponsible, so that a judgment against
him would be of no value.

8. SAME—SEPARABLE CONTROVERSY.

An action for damages against a railroad company incorporated by another
state, and one of its section foremen, who is a citizen of the same state
with plaintiff, charging them jointly with setting out a fire on the railroad
right of way to clear it of dry grass and weeds, and negligently permitting
it to spread to plaintiff’s premises, does not disclose a separable controversy,
which would enable the railroad company to remove the cause.

This was an action at law by Deere, Wells & Co. against the
Chicago, Milwaukee & St. Paul Railway Company and Slack Peter-
son to recover damages. The cause was heard on a motion to
;‘emand it to the state court, from which it was removed by de-
endant, . : '
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Harl & McCabe, for plaintiff. _
John N, Baldwin and Charles R. Keeler, for defendants.

SHIRAS, District Judge.. The question presented by the motion
to remand grows out of the following facts: The Chicago, Mil-
waukee & St. Paul Railway Company for years past has owned and
operated a line of railway across the state of Iowa, and terminating
at Council Bluffs. In December, 1895, Slack Peterson was a section
foreman in the employ of the railway company, having charge over
that portion of the right of way which is within the corporate lim-
its of the city of Council Bluffs; and on the 15th day of December,
1895, for the purpose of freeing the right of way from an accumula-
tion of dry grass and weeds, he set fire to the same on the right
of way, and the fire thus started spread from the right of way to
the adjoining premises, occupied by the plaintiff company, and
burned the warehouse and contents situated thereon. The plaintift
company brought suit in this court against the railway company to
recover the damages caused by the destruction of the warehouse
and its contents, which case came on for trial at the March term,
1897; and after the evidence had been substantially completed
the plaintiff dismissed the action, and on the same day brought an
action for the recovery of the damages caused by the burning of the
warehouse and contents, in the district court of Pottawattamie
county, Towa, against Slack Peterson and the railway company;
and thereupon the railway company in due season filed a petition
for the removal of the case into the federal court, averring therein
that the plaintiff company was when the suit was brought, and
continued to be, a corporation created under the laws of the state
of Towa; that the defendant railway company was, and continued
to be, a corporation created under the laws of the state of Wiscon-
sin; that Slack Peterson was, and continued to be, a citizen of the
state of Iowa; that the amount in controversy, exclusive of inter-
est and costs, exceeded the sum of $2,000, the damages claimed be-
ing in the sum of $130,000. The petition for removal, after reciting
the facts above stated as grounds for the removal of the case, con-
tained the averments following:

“That on the same day plaintiff dismissed said case in the said United States
court, to wit, the 18th day of March, 1897; and within a few hours after such
dismissal said plaintiff instituted the present suit in the district court of the
state of Iowa, in and for Pottawattamie county, against this defendant, and
also joining as a party defendant in this action Slack Peterson, this defendant’s
section foreman. Your petitioner further respectfully shows and represents that
the plaintiff has fraudulently and improperly joined the said Slack Peterson
as a co-defendant with your petitioner; that said Slack Peterson was at the time
of the alleged happening of the acts complained of in plaintiff’s petition, to wit,
the 13th day of December, 1895, ever since has been, and is now, a section
foreman of this defendant; that said Slack Peterson was at said time, and
is now, an agent of this defendant in charge of five employés of the defendant
Chlcago, Milwaukee & St, Paul Railway Company, called ‘section men, and
employed to look after and care for the ‘tracks and right of way of this defend-
ant in the city of Council Bluffs, Iowa; that said Slack Peterson at the present
time discharged, and for many years past has discharged, the ordinary duties

of a section foreman on a railway, such as leveling up the tracks of this defond-
ant, taking out old ties and putting in new ones, mowing the grass and weeds
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on this defendant’s right of way, and, at the ‘proper times and places, burning
off the same, and all such duties 1ncldent to the tdre of defendant’s right of way;
that said Slack Peterson is a man of no means or estate whatever, out of
whieh .any judgment against him could be collected, and was at the time of
the commencement of this suit, and for many years prior thereto, earning only
the sum:of sixty-five dollars a month, ‘and plaintiff never made any demand
or claim against said Peterson for its alleged damages, as shown by his affi-
davit hereto attached, marked ‘Exhibit: B’; that all of the above facts .were
well known to the plamtlff and its 1epresentat1ves at the time it instituted this
suit; that the plaintiff hds Improperly and fraudulently joined said Slack Peter-
son as a party defendant with your petitioner in this case for the sole and
express purpose of defeating the jurisdiction of the United States court for the
Southern- district of Iowa, Western division, and ‘with the sole, improper, and
fraudulent purpose and intent of preventing this defendant from removing this
case to said United States circuit court, a8 shown by the matters and things
hereinbefore stated and alleged, And your petitioner, as a further ground of
removal of this case to the said clrcuit court of the United . States, as hereimafter
prayed, :shows to the court that the acts or charges of negligence and the
alleged want of due care and prudence upon which the plaintiff bases its cause
of action against the defendants in this suit are not the joint acts or omissions
of your petltloner and the defendant Slack Peterson; that the said cause of
action, as appears from the petition of ‘the plaintiff ﬁled herein, dces not arise
out-of, and is not connected with, the failure,of the defendants herein to per-
form:any joint duty or to observe any joint obligation 1mposed upon them by
law, or which they may have owed to the plaintiff hereln; thdt no unity of in-
tefest or ‘concert of actlon 1s charged against the defendants by the plaintiff,
and none exfsted, In respect toithe acts or omissions and the matters and things
complalned of and charged In $aid petition .as the basis and ground of the
plaintiff’s alleged cause of action, but that all of the acts and omissions of
edeh of sald defendants, as charged in the plaintiff’s petition, are the separate
and several acts and omissions of the defendant so -charged, and not their joint
acts or omissions. Your petitioner further shows and represents that it Is not
'Jolntly liable, if liable at all, with its said section foreman, Slack Peterson, but
is liable severally only, if lable at all, for the acts complained of in plaintiff’s
petition; that your petitioner if llable at all, Is made so by the alleged negli-
gence and wrongful acts of the said sectlon foreman, Slack Peterson, while
acting as this defendant’s agent and:servant, and that your petitioner. had o
share in‘the negligent or wrongful acts alleged .to have been committed and com-
plained ‘of in plaintiff’s petition, except through said sectlon foreman, Slack Peter-
som, whlle acting as your petitiover’s agent, and that, if your petitioner is liable
at all in ‘this case for the dlleged negligent or wrongful acts of the said Slack
Peterson, it is solely on account of the: relationship of ‘master.and servant exist-
ing between this defendant and the.said: Slack Peterson, and not because of any
concert of action as between this defendant and the said Slack Peterson with
respect to the alleged nevligent acts or omissions alleged in plamtlff’s petition.”

It thus appears that’ the defendant Slack Peterson is a citizen
of the same state with the plaintiff company, and the question is
whether the facts recited in the petition for removal show a ground
upon which the right of removal can be lawfully based. There is
no question that the state court had jurisdiction over the case,
and to deprive it of this jurisdiction it must appear that this court
can rightfully, under the existing-statutes, take the jurisdiction
to- the exclusion -of the state court. From the averments found
in the petition. for removal, three general facts seem to be relied
‘on a8 a basis for the rlghf of remoyal, to wit: That the motive and
purpose of the plaintiff in joining Peterson as a co- -defendarit was
to' defeat the right of ‘removal, which; in his absence as a party,
would have exigted in favor of 'the’ railway company; that Peter-
son, by reason of his want of property, and inability to respond to
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the amount of damages asked in the case, must be held to be a nom:
inal or sham defendant; and, lastly, that the case involves a sever-
able controversy, and is therefore removable, under the provisions
of the statute now in force.

With regard to the first ground, it is sufficient to say that the
motive actuating the plaintiff in bringing the suit against both
defendants cannot be relied on as a ground for removing the case
into this court. The rajlway company, by filing the petition for
removal, has declared. its preference to be in favor of trying the
case in the federal court; and the plaintiff, by bringing the suit
in the state court, has declared its preference to be in favor of the
state court. The motive of the railway company in seeking a
removal is to avoid a trial in the state court, and the motive of the
plaintiff in joining the defendants is. to avmd a trial in the federal
court. .These motives cannot be availed of to defeat the mght of
removal, if it legally exists, nor to defeat the right to remain in the
state court if the statute does not authorize a removal.

Coming then to the second ground set forth, to wit, that Peterson
must be deemed to be merely a nominal or sham defendant the ques-
tion is whether he can be held to be either the one or the other With
regard to nominal defendants, the general rule ig stated in Walden v.
Skinner, 101 U. 8. 577, in the following terms:

“Cases arise in the federal courts in which nominal or even immaterial parties
are joined, on the one side or the other, with those who bave the requisite
citizenship to give the court jurisdiction in the case; and where that is so the
rule is settled that the mere fact that one or more of such parties reside in
the same state with one of the actnal parties to the controversy will not defeat
the jurisdiction of the court. Decisive authority for that proposition is found
in & recent ruling of Mr. Justice Miller, in which he states to the effect that
mere formal parties ‘do not oust the jurisdiction of the court, even if they are

without the requisite citizenship, where it appears that the real controversy is
between citizens of different states.”

See, also, Wood v. Davis, 18 How. 467; Bacon v. Rives, 106 U. 8.
99, 1 Sup.Ct. 3.

Under the rule recognized in these cases, it cannot be said that a
defendant ‘Wwho is declared, against as a partv to the tort upon which
the suit i8 based is merely a nominal party, whose citizenship may
be disregarded. TUnder the allegations in the petition forming the
foundation of this action, Peterson is declared against as an actual
partmpant in the wrong complamed of, and judgment for the dam-
ages suffered is prayed against him, as well as against the railway
company; and, according to the allegations of the petition for re-
moval, Peterson is the actual wrongdoer in the transaction; so that
under no view of the matter can it be held that he is merely a formal
party, having no personal or direct interest in the actual controversy.
Do the facts averred in the petition for removal show that he is in
fact a sham defendant? Counsel for the defendant railway company
have cited in their brief several cases in support of the contention
that the facts of the case show that Peterson must be held . to be a
sham defendant, or, in other words, one who is made a defendant
without right, and for the sole purpose of defeating the right of re-
moval to this court; and among these cases are Dow v. Bradstreel
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Co., 46 Fed. 824, and Durkee v. Railroad Co., 81 Fed. 1. In the first
named of these cases, Dow sued the Bradstreet Company and one
Green for damages alleged to have been caused him by the circula-
tion of a report touching his business and financial standing, which
was alleged to be false; it being charged in the petition that Green
was the agent of the Bradstreet Company, by whom the report was
gotten up, which the company furnished to its subscribers. The
Bradstreet Company sought to remove the case from the state to the
federal court, and averred in the petition for removal that Green was
not, and never had been, the agent of the company, did not in fact
make or forward the alleged untrue report, and had no connection
therewith, and, based upon these facts, averred that Green was made
a party defendant solely for the purpose of defeating a removal of the
case. The petition for removal was supported by the affidavit of
Greéen reciting the same facts. Upon the filing of the transcript in
the federal court a motion to remand was made, upon which it was
held that, as the motion did not take issue on the facts averred in
the petition for removal, these must be assumed to be true, and that,
if the facts averred were true, it clearly appeared that Green was
not the agent of the Bradstreet Company, did not in fact send the
report complained of, and bad no ‘connection therewith, and there-
fore the conclusion was inevitable that his joinder as a defendant was
made solely to defeat the right of removal; it being further held that
it was open to the plaintiff to take issue on the facts averred in the
removal petition, in which event the court would hear the evidence,
and determine the facts therefrom: In Durkee v. Railroad Co. the
same rule was followed; the averments in the petition for removal
showing that the Cherokee & Dakota Railroad Company, which was
joined as a defendant, was not an existing corporation, and had, in
fact nothing to do with the operation of the train upon-which the ac-
cident to plaintiff happened. The difference between these cases
and the one now under consideration is marked and self-apparent.
If the removal petition in this case averred that Petérson- had never
been in the employ of the railway company, did not in fact set out
the fire which caused the injury complained.of, and had no connection
with the transaction, then it would present the question which was
decided in the cases just named. But such is not the fact. The
petition for removal expressgly avers that Peterson was a section fore-
man in the employ of the railway company, and as such had charge
of the right of way where the fire started, and does not deny the aver-
ments of the plaintiff’s petition with regard to Peterson’s connection
with the fire, and avers that, if liable at all, the railway company “is
made so by the alleged negligence and wrongful acts of the said sec-
tion foreman, Slack Peterson, while acting as the defendant’s agent
and servant.” A ruling that a defendant may be held to be a sham
defendant because it appears that he had no connection with the
wrong complained of does not justify the holding that a person who
it is admitted had a direct connection therewith, and whose acts and
omissions largely, if not wholly, caused the injury, can also be held
to be a sham defendant. It certainly could not be held that the de-
fendant railway company is a sham defendant to this suit, and yet it



DEERE, WELLS & CO. V. CHICAGO, M. & ST. P. RY. CO. 881

certainly had no more to do with the cause of action than Peterson.
And no additional force can be given to this contention on the ground
that Peterson is a man of little or no property. If Peterson is legally
liable for the damages caused the plaintiff company by the burning
of its property, it has the right to sue him and obtain judgment
against him; and it cannot be objected to the suit against him,
whether he is sued alone or jointly with others, that he is without
means, and that, if recovered, a judement against him cannot be col-
lected. For these reasons it cannot be held that Peterson is either a
nominal or sham defendant in this action. The plaintiff had a right
to make him a defendant, and his presence on the record cannot be
disregarded, in determining whether the case can be rightfully re-
moved to this court.

We thus reach the principal contention in the case, and one which
is fully and ably argued in the brief of counsel, being the question
whether the case contains a separable controversy, within the
meaning of the clause of the act of 1887, which enacts that when,
in any suit, “there shall be a controversy which is wholly between
citizens of different states, and which can be fully determined be-
tween them, then either one or more of the defendants actually
interested in such controversy may remove said suit into the circuit
court of the United States for the proper district.” In constru-
ing this clause of the removal statute, it is held by the supreme
court that, to entitle a party to remove a suit, it must appear that
it involves a separate and distinet cause of action, in respect to
which all the necessary parties on one side are citizens of different
states from those of the adversary parties, and, furthermore, that,
if the plaintiff elects to sue several defendants jointly, the latter
cannot, by pleading separately, or by relying on distinct grounds
of defense, import into the case a severable controversy, within the
meaning of the statute; or, in other words, the inquiry is whether
the plaintiff, upon the face of the petition or declaration, shows
that in fact the suit does involve severable controversies, one of
which is between citizens of different states, and which can be
heard and determined without the presence of any of the other par-
ties, who may be a citizen of the same state with the plaintiff.
Ayres v. Wiswall, 112 U. 8. 187, 5 Sup. Ct. 90; Railroad Co. v. Ide,
114 U, 8. 52, 5 Sup. Ct. 735; Pirie v. Tvedt, 115 U. 8. 41, 5 Sup. Ct.
1034, 1161, Sloane v. Anderson, 117 U. 8, 275, 6 Sup. Ct. 730, If
the facts averred in the petition which is the foundation of the
action show that the plaintiff is relying upon more than one ground
of legal liability, then it may be that the suit involves more than one
controversy; but the question of the existence of a severable con-
troversy is to be determined by the averments of the plaintiff’s
pleading as the same existed when the petition for removal was
filed; or, to use the language of the supreme court in Graves v.
Corbin, 132 U. 8. 571, 10 Sup. Ct. 196, “The case, as made by the
bill, and as it stood at the time of the petition for removal, is the
test of the right of removal” 1In Harter v. Kernochan, 103 U. 8.
562, it was held that the court, i1 determining the right of removal,

might disregard the particular position assigned by the pleader to
85 F.—56
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the parties, as plaintiffs or defendants, and should deem the parties
to be plaintiffs or defendants as the facts averred showed their
real connection with the controversy to be; and, following the prin-
ciple thus recognized, it is the duty of the court in all cases to give
consideration to the entire..facts alleged in the petition, as the
basis of the relief sought by the plaintiff, in order to ascertain
whether in fact there are two or more severable controversies in-
volved in the guit. The mere fact that in form the petition con-
tains but one count is not decisive of the question; for if, upon due
examination, it appears that the plaintiff, without setting the same
forth in separate counts, has included in the one petition state-
ments of facts which show that it is sought to hold one or more of
the defendants liable upon a cause or ground of action which is
different and separable from that relied on against the other de-
fendants, the court will be justified in holding that the case does
in fact involve more than one controversy.

Among the cases cited in the brief of counsel for the railway
company are Beuttel v. Railway. Co., 26 Fed: 50, and Fergason v.
Railway Co., 63 Fed. 177, which fairly illustrate the application
of this view of the law. In the Beuttel Case an employé of the
defendant railway company was killed through the ‘alleged negli-
gent running and management of a train of cars; and an action
for damages was brought in the state court against the engineer
in charge of the train, and the railway company. The case was
removed into the federal court, and therein a motion to remand was
made on the ground that the case did net involve a severable con-
troversy. On the face of plaintiff’s petition it was made to appear
that Fink, the person killed, was 'a co-employé of the engineer,
Fmsley, who was charged with negligence in running the train;
and thus upon the face of the petition it was made clear that the
basis of the action against the engineer was his personal negli-
gence in the management of the train, and as against him the
right of recovery was based upon the principles of the common law.
But it was equally made clear that under the principles of the com-
mon law the railway company was not liable for the injuries to its
employé caused by the negligence of a co-employé, and a right of
recovery against the railway company could only be asserted under
the provisions of the statute of Iowa, which in certain cases makes
the railway company liable to an employé for the results of the
negligence of a co-employé. TUnder these circumstances it was
held that the petition was based upon two distinct legal grounds of
action, and therefore it contained a severable controversy, justify-
ing a removal. In the Fergason Case it appeared on. the face of
the petition that a switchman in the employ of the defendant rail-
way company was injured while working about a switch engine;
and it was charged that the engine was not properly equipped for
services of that kind, and that the engineer and yard master were
negligent in the management of the engine, in that no proper look-
out was kept, whereby they failed to mnotice and act upon signals
that were given of the accident to the plaintiff. In this case it was
held that on the face of the petition it appeared that the case con-
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tained two distinet and severable controversies, in that a ground
of liability was charged against the railway company for the failure
to furnish for the use of its employés a properly equipped engine,
which duty and obligation did not rest upon the engineer or other
co-employé, and with this controversy against the railway company
the other named defendants had no connection. In the case now
*before the court there is not involved a question connected with the
liability of a railway company to an employé for the negligence of
a co-employé, nor is there involved the question of the liability of a
master to his servant for any failure of the master’s duty. The
facts upon which the plaintiff company relies are that a fire was
started upon the right of way of the defendant company, which
was negligently allowed to spread to the property of the plaintiff
company, causing its destruction. The negligence charged was
the failure to properly watch and guard the fire thus set out; or, to
-use the language of plaintiff’s petition: ‘

“The said defendants wrongfully, negligently, and carelessly fafled and neg-
lected to provide any suitable watching and care of said fire, to prevent its
spreading to adjoining premises, and did carelessly and negligently suffer and

permit said fire so set out and caused by the defendants to spread and be car-
‘riéd to the adjoining premises.”

The acts charged are one, to wit, the setting out the fire, and allow-
ing it to spread to plaintift’s property. The legal duty counted on,
and the failure to meet it, which constitute the legal foundation of
the action, is the common-law duty resting upon all parties,—that
every one, in the management of his own affairs, whether by himself
or his servants, must so conduct them as not to negligently cause in-
jury to others. A person whose property is destroyed by the negli-
gent setting out of a fire, or by the failure to exercise due care to
prevent the spread of fire when set out, has a right of action against
the party or parties guilty of the negligence.. If, under the facts of
the case and the rules of the common law, more than one party is
chargeable with the negligence inhering in the act of setting out the
fire, or in not carefully watching and guarding it after it is set out,
may they not be jointly sued for the damages caused by the negligence
to which each is a party? It is said, however, that this joint liability
can only exist in the case of natural persons, who can act each in his
own behalf, and with regard to whom it may be assumed there was
a joint concert of action, rendering all equally liable, but that in case
of a corporation, which can act only through its servants, it cannot be
held that there was a joint concert of action, because the liability of
the corporation can only be based upon the theory that it, as master,
must be held liable for the negligence of its servants. This con-
tention is based upon the relation of master and servant; the argu-
ment being that a corporation can act only through agents or servants,
and .therefore in all.cases its relation to a cause of action must be
that of a master, because it cannot act itself, but only through its
servants. There are cases wherein the liability of the master grows
out of the relation of master and servant, or, in other words, the la-
bility.is not based npon, any personal failure to perform a legal duty
on part of the master, but the negligent act of the servant is chargea-
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ble to the master because it is, connected with the business of the
master, and is within the general scope of the servant’s employment.
But there are also cases wherein the law imposes certain duties and
obligations, which are obligatory upon all, whether corporations or
natural persons, which do not grow out of the relation of master and
servant or principal and agent, but where the performance of the'
duty or obligation rests primarily upon all, and wherein a failure in
performance is legally chargeable to all upon whom the duty is im-
posed. In such cases one who acts through another cannot escape
liability by showing that he intrusted the performance of the duty to
another. In such cases liability is not created because a servant or
agent has been negligent in connection with the business of a master,
but because the law imposes the duty and obligation, and nothing
absolves the party, natural or corporate, upon whom the duty is thus
imposed, except performance. Thus, the law charges every one—
corporation and natural person alike—with the duty of exercising due
care, when such person sets out a fire, to prevent the spread of the
same, and the consequent destruction of the adjoining property.
‘When the defendant railway company, for the purpose of clearing off
its right of way, set out the fire comvlained of in this case, the law
imposed upon the railway company the duty of exercising due care
and watchfulness to prevent the spread of the dangerous agency which
was being made use of to clear the right of way. This duty the com-
pany owed to the adjoining owners of property primarily, and not by
reason of any relation of master and servant existing between the
company and its section foreman. When, for the purposes of the
railway company, the fire was set out on the right of way, the com-
pany was itself bound to exercise due care, and Peterson was also
personally bound likewise, and their liability is not based upon the
relation of master and servant. The plaintiff in this case is not seek-
ing to hold the railway company liable because it occupied the rela-
tion of master to the section foreman, but on the ground that the
railway company, in order to clear the right of way, set out a fire
thereon, did not exercise due care to prevent the spread thereof, and
negligently permitted it to extend beyond the right of way, resulting
in the destruction of the property of plaintiff. The case made in
plaintiff’s petition is not founded upon the legal duties and responsi-
bilities growing out of the relation of master and servant, as existing
between the defendants, but is directly based upon the duty primarily
resting upon all parties to use due care when they set out, or cause
to be set out, in the conduct of their business, a dangerous agency
like fire. In this case each of the defendants is charged with viola-
tion of the same rule of law. It is asgsumed that each of the defend-
ants was chargeable with the duty of carefully watching and guard-
ing the one fire set out for the one purpose, and it i charged that
each failed in the proper performance of this duty; and the question
is whether these facts thus appearing on the face of the petition show
that, of necessity, the case involves at least two controversies, within
the meaning of the removal act. The ruling of the supreme court
in Plymouth Con. Gold Min. Co. v. Amador:& 8. Canal Co., 118 U. 8,
264, 6 Sup. Ct. 1034; séttles this proposition’ adversely to the conten-
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tion of the defendant railway company. In that case the Amador
Canal Company brought a suit in a state court in California against
the Plymouth Mining Company, a New York corporation, and Hay-
ward, Hobart, and Montgomery, citizens of California, to recover dam-
ages caused to the property of the plaintiff company, a California cor-
poration, by mixing in the water used by the mining company sand,
sediment, and other débris, and then allowing it to escape into the
canal owned and operated by the plaintiff company. The mining
company filed a petition for a removal of the case, setting up that
Hayward and Hobart were stockholders and officers of the corpora-
tion; that Montgomery was its superintendent, but had no interest in
the controversy; that the sole controversy was between the plaintiff
and defendant corporation; and that the other defendants were nom-
inal only, and were made defendants for the sole purpose of defeating
a removal to the federal court. The supreme court held that:

“Upon the face of the complaint there is in the suit but a single cause of
action, and that is the wrongful pollution of the water of plaintiff’'s canal by
the united action of all the defendants, working together. Such being the case,

the controversy was not separable, for the purposes of a removal, even though
the defendants answered separately, setting up separate defenses.”

In the case cited the wrong complained of was that the defendants,
in carrying on the business of the defendant corporation, used an ele-
ment of nature, to wit, water, and, after polluting the same, allowed
it to eseape into the canal owned by the Amador Company, thereby
polluting the water of the canal, to the injury of the plaintiff com-
pany. In the case at bar the wrong complained of is that the de-
fendants, in carrying on the business of the railway company, used
an element of nature, to wit, fire, and negligently permitted the same
to escape to the premises of the plaintiff company, resulting in the
burning of the property thereon. In both cases the action is against
the corporation and its employé for wrongs done in the management
of the affairs of the corporation. If the former case did not present
a severable controversy, upon what theory can it be said that the
latter one can be distinguished from it? Furthermore, it was con-
tended in that case, as it is in this, that the employé could not be held
to be legally connected with the transaction wherein the wrong in-
hered, so as to be held jointly liable therefor, but that the right of
action existed only against the corporation; but the supreme court
held that Montgomery, the superintendent, of necessity must have
had a personal connection with the alleged wrongful acts, which
would make him an actual party to the suit, whose presence as a de-
fendant could not be disregarded, and as he was a citizen of California
the case could not be removed. In the case at bar the actual, per-
sonal connection of Peterson with the wrongs complained of is not
left to inference, but is expressly averred in the petition for removal,
and thus there appears a practical identity in the facts of the two
cases; and as it was expressly held that the presence of Montgomery,
the superintendent, as a co-defendant with the corporation, in that
case, would defeat the right of removal, so in this case the like result
must follow from the joinder of the section foreman, Peterson, as a
co-defendant with the railway company,
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In further support of the right of removal, counsel for the rail-
way company rely upon the proposition that “a master is not ]omtly
liable, and cannot be jointly sued, with his servant, for an injury
caused by mere negligence of the latter in the master 8 absence,”
and in support thereof cite a number of cases decided in the tate
courts, and also the cases of Warax v. Railway Co., 72 Fed. 637;
Hukill v. Railroad Co., Id. 745; and Hartshorn v. Railroad Co., 77
Fed. 9. In the leading case of Warax v. Railway Co., in which
this general 'question is very fully and ably discussed by Judge
Taft, the plaintiff was a switchman in the employ of the railway
company, who was injured, while engaged in coupling cars, through
negligence in the movement of the train by the engineer in charge
thereof. Suit was brought against the engineer and the railway
company in a state court in Kentucky, and the railway company
petitioned for removal of the case on the ground that the plaintiff
was-a citizen of Kentucky, that the railway company was an Chio
corporation; that the engineer, Snyder, was a citizen of Kentucky,
but had been joined as a co-defendant for the sole purpose of de-
feating the right of removal to the federal court. In the course
of the opinion it is pointed out that the act of negligence in the
movement of the train was an act of misfeasance on the part of the
engineer, for which he was primarily and directly responsible to
the plaintiff, whereas 'the railway company could only be charged
with responsibility by showing that, as master, it could be held
liable for the negligence of its- Servant because the servant was
engaged in and about ‘the businesd 6f the master. Thus, the facts
appearing on the face of the petition showed that the legal ground
of liability uwpon which it was proposed to hold the defend‘mts re-
spons1ble was ‘different as to each defendant, and upon this view
of the cdse it could be gaid that there were involved therein sever-
ablé controversies, because each was based upon different legul
prineciples; and, if this were true, then the case could be removed
on that ground. Clearly, under the statute, the Warax Case could
not be properly removed into the federal court unless it involved a
severable controversy.'' “The court held that the engineer could not
be regarded 4s a nominal or sham defendant, and expressly found
that the facts averred in the pe’atlon showed a cause of action in
favor of the plaintiff against the engineer for his personal misfea-
sance. This action, rightfully brought in the state court by the
plaintiff agaitist the engineer, was a suit between citizens of the
same state, which could ot be removed to the federal court unless
the case also invelved another controversy, separate and distinct,
existing between the plaintiff and the defendant railway company,
citizens of' different states. So'far as the reasomng in that case
is'in support of the proposition that the facts in the petition con-
tained showed  that thlie plaintiff ‘was relying on two grounds of
legal liability, the one being the direct liability of the engineer for
hig personal misfeasance, and the other being the derivative liabil-
ity of the master for the negligence of the servant, it seems to be
well founded; but if the reasoning employed is to be construed to
be in support of the proposition that, if there appears to be a mis-



DEERE, WELLS & CO. V. GHICAGO; M. & ST. P, RY. CO. 887

joindér of parties to one cause of action, one of the paltlcs can re-
move the case for this reason, asis the contentlon in: this case, then
it would seem that the conclusmn reaéhed is in direct conflict with
the decision of the supreme ¢ourt.  The joinder, whether rightful
or not, of two parties as defendants to one cause of action, does not
constitute a severable controversy, within the meaning of the re-
moval statute. A misjoinder of parties may constitute a defense
to one or all of the defendants, but a defense is not a controversy,
within the meaning of the statate. If such a rule were adopted,
what would be the practical result? - The case, Being removed into
this court on the assumption that there had beera misjoinder: of
parties to a single cause of action, would continue; however, against
both defendants. If the railway company should theteupon file
a motion asking that the action against it be dismissed, or that it
should be dismissed from the action on the ground that it could not
be joined with its employé as a defendant to the one cause of ac-
tion, and the court should deem the motion well taken, and there:
upon should dismiss the action as against the rallway company,
there would then be left pending in the federal eourt an action
solely between citizens of the same state; over which it would have
no jurisdiction. If, however, upon consideration of the motion
alleging misjoinder, the court should conclude that the parties were
rightfully joined as co-defendants, and should overrule the motion,
then there would be pending in the court an action wherein one of
the defendants would be a citizen of the same state as plaintiff,
and consequently the federal court would be without jurisdiction.
But a careful scrutiny of the opinion in the Warax Case will show
that the real ground upon which the court rested its judgment in
favor of the right of removal was that the petition of the plaintiff
showed that in fact the plaintiff declared on two distinct legal
grounds of liability. -Thus, after a full citatioh of authorities
touching the relation of master and servant, the eourt said:

“It will thus be seen that the master is not held on any theory that he per-
sonally interferes to cause.the injury. It is simply on the ground of public
policy, which requires that he shall be held responsible for the acts of those he
employs, done in and about his business. even though such acts are directly in
conflict with the orders which he has given them on the subject. The liability
of the servant, on the other hand, arises wholly because of his personal act in
doing the wrong. It does not grow out.of the relation of master and servant,
and does not exist at all unless it would also exist for the same act committed,

not as the servant, but as the principal. . Liabilltles created on two such wholly
different grounds cannot, and ought not to, be Joint ” ,

In this and other portlons of the oplmon the court was sustaining
the proposition that under the facts of that case the right of action
in favor of the plaintiff against the engineer, and that against the
railway company, were manifestly based upon distinct grounds of
liability, and that these two actions—one against the engineer,
and one against the railway company—could not be properly joined
in the one guit. Some’ of the language used in the course of the
opinion does give color to the claim that it was ruled in that case
that a misjoinder of parties to one cause of action will justify a
removal of the case if there is a party plaintiff and defendant who
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are citizens of different states, but the reasoning of the opinion is
in support of the proposition that the suit involved two distinet
controversies. The question whether these two controversies—
one against the co-employé for his personal negligence, and one
against the railway company. on the liability of the master for the
negligence of its servant-—could be properly joined in one suit
would seem to be a matter wholly aside from the question of the
right of removal. - If, upon the face of the petition, it appears that
the plaintiff has joined therein two controversies, separate and dis-
tinet, and that one of them is hetween citizens of different states,
and involves the requisite amount, then the right of removal is
shown te exist, no matter whether the two actions could be prop-
erly joined in one suit or not. A misjoinder of parties as defend-
ants to one cause of action does not give a right of removal under
the federal statute. A misjoinder of several causes of action in
one suit is not a ground of removal. The fact that in one suit are
embraced two or more severable controversies will justify a re-
moval, provided one of the contreversies is between citizens of dif-
ferent states, and it includes the requisite amount; and the right
of removal in such-case is.not affected either way by the question
whether. the severable controversies actually included in the suit
are properly so included or not. - But, whatever may be said of the
real ground upon which the decision in the Warax Case is founded,
it is clear that the case, as appears by the facts alleged in the decla-
ration ‘therein, belongs to the class wherein the plaintiff seeks re-
covery against one defendant for his personal misfeasance, and
against the other because this misfeasance was committed by one
occupying the relation of servant to another, and the latter is
sought to be held liable, not for any failure on his part to meet the
requirements of the law, but on the ground that the master, though
personally free from fault, must respond for the negligence of his
servant, because the same happened in the business of the master.
In the case now under consideration, as already stated, the defend-
ant railway company is not declared against by reason of its liabil-
ity to respond as master for the negligence of its servant, but on
the ground that the company was directly charged with the duty of
exercising due care and watchfulness to prevent the spread of the
fire set out on its right of way, and that this duty was legally in-
cumbent uvpon both defendants, and therefore each is directly
chargeable with the same acts of misfeasance, with the same neg-
lect to observe the legal duty resting on them; and the case there-
fore does not fall within the class of cases represented by Beuttel
v. Railway Co., Fergason v. Railway Co., and Warax v. Railway Co.,
hereinbefore cited, but does fall within the class represented by
Plymouth Con. Gold Min. Co. v. Amador & 8. Canal Co., supra; and
therefore, under the ruling in that case, it must be held that the
case is not one in which the right of removal to this court exists,
for the reason that one of the defendants is a citizen of the same
state with the plaintiff, and the petition does not declare on two
several and distinct grounds of liability, but contains only one con-
troversy, upon which both defendants are sought to be held lisble.
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The motion to remand must therefore be sustained, and it is so
ordered.

WOOLSON, J., concurs in the conclusion reached.

in re HUNTLEY.
(Circuit Court of Appeals, Ninth Circuit. February 7, 1898.)
No. 401.

1. INJuNCTION—VO0ID FOR UNCERTAINTY—CONTEMPT.

A decree requiring the several defendants, in diverting water for their
respective branches, to allow a sufficient quantity to flow down the natural
channel, so that after a certain third person, who is not a party, shall have
“used all the water to which he is entitled under his water right, there shall
be left remaining * * * sufficient water to carry and conduct 150 inches,
statutory measurement,” to the head gate of complainant, is vold for uncer-
tainty, so that contempt proceedings cannot be based upon it.

8. INJUNCTION.

A decree requiring defendants to allow a sufficient quantity of water to
flow in a stream, so that after a person named, who is not a party, shall have
diverted all the water to which he is entitled, there shall be left enough to
carry “150 inches, statutory measurement,” to complainant’s premises, is
void for uncertainty, so that no contempt can be based on its alleged viola-
tion.

E. N. Harwood, for petitioner.
Before GILBERT, ROSS, and MORROW, Circuit Judges.

ROSS, Circuit Judge. This is an application by Abraham L. Hunt-
ley to this court, in the exercise of its original jurisdiction, for a writ
of habeas corpus to relieve him from the custody and alleged unlaw-
ful imprisonment in which he is held by William McDermott, United
States marshal for the state of Montana, by virtue of an order of the
United States circuit court for the district of Montana. Annexed to
and made a part of the petition for the writ are duly-certified copies (1)
of the bill of complaint, findings, and decree, which form the basis
of the contempt proceedings under which the prisoner was imprisoned;
(2) of the affidavit charging the petitioner with a violation of the provi-
sions of that decree; (3) of the proceedings on that affidavit, culmi-
nating in the judgment adjudging the petitioner guilty of a contempt
of court in violating the provisions of its decree: and (4) of the com-
mitment based on that judgment, under which the petitioner is held.
In addition to the petition for a writ of habeas corpus, the petitioner
also asks for a writ of certiorari, if, in the opinion of the court, such
writ should be necessary, in order to bring up those records. But, as
certified copies of them are annexed to the petition, we think they
may be considered by the court, as was done in Re Chapman, 166 T.
8. 661, 17 Sup. Ct. 677, and in Re Burrus, 136 U. 8. 586, 10 Sup. Ct.
850.

The complaint in the suit which formed the basis of the proceedings
against the petitioner was a bill filed in the United States circuit court
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for.the district of Montana by Thomas N. Howell against Joseph H.
Graham, Tillman C. Graham, Allen Graham, Allen P. Graham, Michael
Wrote, John Bowlar, Fred C. Cook, George Miller, Clarence Kirk,
Abraham L. Huntley, John Widman, George B. Teetles, John Miner,
Baxter Zachary, and Jumes Pauley, in which the complainant alleged
his citizenship of the state of Wyoming, and the citizenship of the
defendants to the suit to be in the state of Montana; that for the
period of four years then last past the complainant had had and en-
joyed the.possessory right to certain described tracts of agricultural
and arid lands of the government in the county of Fremont, state of
Wyoming, aggregating 160 acres, which lands required artificial irriga-
tion to produce any kind of crop, and that since August 1, 1890, the
complainant had had the use of, and the right to use, all the waters
of a certain creek, called “Sage Creek,” for the purpose of irrigating
the said lands; that the complainant appropriated all of the said
waters for the purposes stated, in accordance with the laws of the
state of Wyoming, as also those of the state of Montana, and had con-
tinuously used and appropriated the same to those purposes; that
such appropriation was made by the complainant on the 1st day of
August, 1890, by constructing a dam and a ditch tapping the stream
at a point on the S. W. } of the' S, W. } of section 18, township 57 N,,
of range 97 E., in the county of Fremont, state of Wyoming, which
ditch was at all times provided with a lawful head gate for the regula-
tion and measurement of the flow of the water through the ditch, and
that the ditch and head gate were at all times capable of carrying, and
did carry, when there was sufficient water flowing in the stream, 500
inches, statutory measurement, of the waters of Sage creek; that from
the time of the appropriation the complainant used the said waters
under a claim of right, and adversely to the defendants and to each of
them, without let or hindrance from them or any person, until within
a year then last past, during which year the defendants settled upon
Sage creek and its tributaries, in the state of Montana, and constructed
dams, dikes, and ditches, and other obstructions, in the creek and its
‘tributaries, by means of which they diverted large quantities of the
waters from the stream and its tributaries to and upon lands claimed
and occupied by them, respectively, in the state of Montana, thereby
wholly depriving the complainant of the use and enjoyment of such
‘waters, sc that during a portion of the summer then last past the com-
plainant was not able to get a sufficient supply of water for irrigating
his crops planted and growing on his lands in the state of Wyoming,
and that late in the summer season then last past the defendants tock
all of the water of thesstream and its:tributaries, thus depriving the
complainant of the whole of the amount of the waters of Sage creek
appropriated by him prior to the appropriation or use of the same by
the defendants, or either of them, to the damage of the complainant;
that the defendants thireatened to continue to so divert and use the
waters of Sage creek and its tributaries, in the state of Montana, not-
withstanding the rights of the complainant, and in defiance of those
rights, by reason of which the complainant prayed an injunction
against the defendants’ interference therewith. "'The decree of the
court rendered in that suit recites that it was tried before the court
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without a jury on the 18th day of June, 1894, upon evidence introduced
by the respective parties in support of their respective pleadings, upon
which the court found the facts to be as follows:

“First. That the complainant, Thomas N. Howell, is now, and for six years
last past has been, a citizen of the United States, and of the territory [now
state] of Wyoming. Second. That for the periocd of four years last past the
said complainant has had and enjoyed and [the] possessory right to all of those
certain lands described in the bill of complaint. herein, situated In the county
of Fremont and state of Wyoming, to wit: [Describing the various subdivi-
sions of public lands occupied by the complainant.] Third. That said lands are
agricultural lands, and are arid, requiring artificial Irrigation to produce any
kind of crop thereon, and that the said Thomas N. Howell, complainant, has
occupled and used sald lands for agricultural and other purposes for a period
of four years last past, and that he intends to 80 occupy and cultivate the same
as such, and in good faith to acquire title thereto. Fourth. That the said
Thomas N. Howell, complainant, on or about the 1st day of August, 1890, filed
a water right and appropriated the waters of Sage creek, a tributary of the
Stinking Water river, in the state of Wyoming, and constructed the necessary
dams, - ditches, and other appliances for diverting and conducting said water
upon his said lands, and that since said time he has used said waters of said
creek for irrigation and other purposes on said lands, and that the use thereof
i8 necessary to the production of crops thereon. Fifth. That the complainant,
Thomas N. Howell, is the owner of the proper use of ome hundred and fifty
(150) inches, statutory measurement, of the waters of -the said Sage creek, in
the state of Wyoming, appropriated as aforesaid, and that such ownership,
use, and appropriation of said 150 inches of waters of said stream are prior
and paramount to the appropriation and use thereof by the defendants and each
of them. 8Sixth. That the defendants have wrongfully diverted the waters of
sajd stream as alleged in the bill of complaint herein, to the damage of the com-
plainant in the sum of one doliar.”

As a conclusion from these findings, which are embodied in the de-
cree, the court adjudged and decreed:

“That the said complainant, Thomas N. Howell, is the owner of, and entitled
to the use and enjoyment of, 150 inches, statutory measurement, of the waters
of said Sage creek, for agricultural and other purposes, upon- his said lands
lying in the said county of Fremont and state of Wyoming, as against each and
all of the defendants herein; and the said defendants, Joseph H. Graham, Til-
man C. Graham, Allen Graham, Allen P. Graham, Michael Wrote, John Bowlar,
Fred C. Cook, George Miller, Clarence Kirk, Abrabam L. Huntley, John Wid-
man, George B. Teetles, John Miner, Baxter Zachary, and James Pauly, and
each and all of them, and each and all of their employés, agents, servants,
lessees, and all persons acting under their directions or authority, or claiming
under them or any of them, be, and they are hereby, until the further order
of this court, enjoined and restrained from in any way obstructing the flow of
the water of said Sage creek, or from in any way diverting the same from
the natural channel of said Sage creek, so as to deceive [deprive] of [or] inter-
fere with the use of the said 150 inches of the waters of said Sage creek by
the said Thomas N. Howell, complainant; and the said defendants and each of
them, their agents, attorneys, servants, and employés, and all other persons
acting for or by authority of any of them, are hereby ordered and required to
allow 150 inches of statutory measurement of the waters of said Sage creek
to flow down to the ditch and head gate of the said Thomas N. Howell, com-
plainant, in excess of the water of said stream heretofore appropriated by one
John Morris, whose ranch and premises lie between the ranches of the said
defendants and the said Thomas N. Howell, complainant; that is to say, that
the defendants, and each of them, in condue¢ting and diverting the waters of
said stream for use upon thelr respectlve ranches, shall allow ‘and permit a
sufficient quantity of water to flow down the natural channel of said Sage
-ereek, so that, after the said John Morris shall have diverted and used all the
water to which he is éntitled under his water right, there shall be left remain-
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ing and running beyond the point of diversion of the sald John Morrls sufficlent
water to carry and conduct 150 inches, statutory measurement, of the waters
of said Sage creek to the box and head gate of the said Thomas N. Howell,
complainant, so that he at all seasons of the year may have the free use and
enjoyment of 150 inches of the waters of said stream for irrigation, and for use
on his said premises.”

The affidavit upon which the contempt proceedings against the
petitioner were instituted alleges, among other things, that this de-
cree has never been modified, set aside, appealed from, or in any
manner annulled, and that the same remains in full force and effect;
that at sundry times since the rendering of the decree, to wit, during
the irrigating seasons of the years 1894, 1895, and 1896, each and
every one of the defendants to the decree willfully, knowingly, and
maliciously violated and disregarded these provisions, in that the
said defendants at sundry times during the irrigating seasons of the
years mentioned diverted and used the waters of Sage creek, and the
whole thereof, depriving the complainant in the suit of the 150 inches
of the waters of Sage creek decreed to him by the decree, and that such
violation of the decree was committed by the defendants with full
knowledge of its terms and conditions, and against the repeated pro-
tests of the complainant, and out of disregard of his rights, and in
contempt of the decree of the court. Based upon that affidavit, the
circuit court made an order requiring the defendants to the suit te
show cause at a specified time and place why they should not be ad-
judged guilty of a contempt of the court in violating the provisions of
its decree, to which order the petitioner, Huntley, responded and made
answer. A reference to a master to take proof in respect to the ques-
tions of fact raised in the contempt proceedings was made by the court,
and, the master having filed his report of the evidence in the cause,
the court, having considered the same, found that the defendant Hunt-
ley, the petitioner here, among others, had, with full knowledge of the
decree, violated its provisions, in that he did not allow the water de-
creed to the complainant, Howell, to flow past his point of diversion
down to the complainant, as provided in the decree, and thereupon ad-
judged the petitioner guilty of contempt of court, and imposed on
him a fine of $100, together with costs of the proceedings, in default
of which payment he should be, and was, committed to jail. The
petitioner being in jail, in the state of Montana, under a commitment
issued upon and in pursuance of this judgment, at the time of the
presentation to this court of the petition for the issuance of a writ
of habeas corpus, and the circumstances being such that the matter
could not be speedily heard, the court, in directing the entry and serv.
ice on the marshal of a rule to show cause why the writ prayed for
should not issue, also directed that in the meantime the petitioner be-
admitted to bail. - To the rule the marshal made return, in which he
states that the petitioner, having been admitted to bail as directed by
this court, was on October 13, 1897, discharged from custody. And,
as to the cause of his detention, he sets up the same proceedings that
are annexed to, and made a part of, the petition for the writ. The
marshal also attached to the return an affidavit of O. F, Goddard, in
which the affiant states:



IN' RE HUNTLEY. 893

That he was the solleltor for the complainant in the case of Howell v. Gra-
ham et al,, and conducted the trial of that cause on the part of the complain-
ant; “that the testimony of the witnesses in the said cause was not reduced
to writing, but was given orally to the court, sitting without a jury, and that
the witnesses in said cause testified, in substance, that one John Morris, a
resident of the state of Wyoming, lived between the ranch occupied by the
complainant, Howell, and the defendants, on Sage creek, the waters of which
were in controversy in the said action, and that the said Morris was the first
settler on the said stream, and was the first settler who appropriated and used
the waters of the said stream for irrigating his lands situate thereon, in the
state of Wyoming, and that his appropriation and use of the said water for
such purposes was prior in time to the use and appropriation thercof by the
complainant, Howell, and each and all of the defendants, and that he is in-
formed and believes that the one hundred and fifty inches of water decreed
to said Howell in the said action was made subject to the prior right to the
use of the waters of the said creek by the said John Morris, for the reason
that the said John Morris was a resident of the state of Wyoming, and was
not made a party to the said action; and that the provisions of the said decree
in relation to the right of the said Howell to one hundred and fifty inches of
the waters of the said Sage creek, subject to the water right and the use of
the water by the said Morris, was in the nature of a description of the said
Howell’s right to the use of the said water, rather than the adjudication of
the right of the said Morris to the use of the waters of said stream.”

In respect to this affidavit, it is sufficient to say that it cannot
add to, or in any manner change, the record in the case of Howell v.
Graham et al., and is without effect in this proceeding.

We find it unnecessary to consider the question, argued by counsel,
whether the cause of action involved in that suit was within the juris-
diction of the circuit court for the district of Montana, for the reason
that in our opinion the decree entered in that cause is void for uncer-
tainty. It does not enjoin the defendants to the suit, or any of
them, from using any of the waters of Sage creek, but, on the contrary,
recogmzes a right in thém to divert and use a portlon of those waters;
but it is decreed that the defendants, and each of them, in diverting
the waters of the stream for use upon their respective ranches—-
“Shall allow and permit 4 sufficient quantity of water to flow down the natural
channel "of said Sage creek, so that, after the said John Morris shall have
diverted and used all the Water to whlch he is entitled under his water right,
there shall be left remaining and running beyond the point of diversion of the
said John Morris sufficient water to carry and conduet 150 inches, statutory
measurement, of the waters of said Sage creek to the box and head gate of
the said Thomas N. Howell, complainant, so that he at all seasons of the

year may have the free use and enjoyment .of 150 inches of the waters of said
stream for irrigation, and for use on his said premises.”

- John Morris was not a party to the suit, and to how much, if any,
of the waters of Sage creek, he is entitled, is nowhere made to appear.
The amount of the waters of Sage creek the defendants were required
to permit to flow down its natural channel was for this reason alto-
gether indefinite and uncertain. Nor is the quantity decreed to the
complainant, Howell, to wit, “150 inches, statutory measurement,”
much, if any, more certain. What statutory measurement is referred
to by the decree nowhere appears. The purpose of a decree is to fix
and determine the rights and obligations of the respective parties to it.
Oune which wholly fails to do so is void for uncertainty. Such we deem
to be the decree which is the basis of the proceedings under considera-
tion. The writ will be issued as prayed for.
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After the opinion was filed, to wit, on-February 10, 1897, it was
ordered that the orders entered therein on February 7th be amended by
adding thereto the following: “Unless the parties are willing that an
order of discharge shall be entered without further proceedings.”
Quoted from Ex parte Rowland, 104 U. 8. 618,

LAUTER et ux. v. J-;ARVIS~GONKLIN MORTGAGE ‘TRU‘ST CO. et al.
(Circuit Court of Appeals, Sixth Circuit. May 17, 1897.)
No. 4086.

CorTrACTS OF ForEreNn .CoRPORATIONS—NEGOTIABLE PAPER—MORTGAGES,

A state statute declaring it unlawful for any foreign corporation to do
business or acquire property in the state without first complying with the
prowsions of the statute, and imposing a fine for violation thereof (Acts Tenn,
1891, ¢. 122), does not render invalid, in the hands of an innocent purchaser
for va.lue, negotiable paper taken by a foreign corporation without complying
with the statute, nor render unenforceable a trust deed, securing the same, on
property in the state.

Apbeai from the Circuit Court of the tInited States for the Eastern
District of Tennessee,

Shepherd & Frierson, for appellants, -
Brown & Spurlock, for appellees,

Before TAFT and LURTON, Cu-cuxt Judges, and HAMMOND J.

LURTON, Circuit Judge. This is a bill to enforce a deed of trust
made by A. W, Lauter and wife to secure a note for $2,000, payable
to the Jarvis-Conklin Mortgage Trust Company. This. noté, before
maturity, was assigned to one J. M. 8. Armitage, in due course of busi-
ness, for value, and without any notice of 1nﬁrm1ty The defense was
that the note was made to the Jarvis-Conklin Mortgage Trust Com-
pany for money loaned in the state of Tennessee, and that that com-
pany was a corporation of the state of Missouri, engaged at the time
of this transaction in the business of lendmg money on bond and
mortgage ‘within the state of Tennessée, without having complied
with the law of that state, which made it unlawful for any foreign
corporation to do or to attempt to do'business in the state without
having first registered its charter with the secretary of state, and in
each county where it proposed to do business. The contention is
that the note thus taken, and the mortgage made to secure it, are
illegal and void in the hands of an mnocent holder. To this we can-
not agree. The third section of the act providing for the registra.
tion of the cbarters of .corporations of other states or countries pro-
vides:

‘“That. it shall be ynlawful for any foreign corporatlon to dq «or attempt to do
any business, or to own or acquire any property in this, state withant having
first complied with the provisions of this act, and'a violation of this statute $hall
dubject the offender to a fine of not less than one hundred ($100) dollars’ nor

more: than: five hundred ($500) dollars. at the' dxscretlon of the Jury trymg the
case.”” Acts Tenn. 1891, ¢, 122,,3 - »
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The general and well-settled rule in favor of negotlable paper is that
an innocent purchaser for value, before maturity, is unaffected by the
fact that the consideration was illegal, and the note void and unen-
forceable by one having notice of the facts. If the illegality of the
consideration results from a statute merely prohibiting a business, or
imposing a penalty, but does not declare a note or bill based upon such
a prohibited transaction absolutely null and void, a bona fide holder of
such paper will be protected. 1 Daniel, Neg. Inst. §§ 197, 198; 2
Rand. Com. Paper, § 559; Farmers’ Nat. Bank v, Sutton Mfg. Co., 6
U. 8. App. 312334, 3 C, C. A. 1, and 52 Fed. 191; Williams v. Cheney,
3 Gray, 329; Cazet v. Field, 9 Gray, 329; Converse v. Foster, 32 Vt.
828; Bank v, Thompsor, 42 N. H. 369; Vallett v. Parker, 6 Wend.
615; Vinton v, Peck, 14 Mich. 286; Lacy v. Sugarman, 12 Heisk. 354~
364. There are a few exceptions-to this general rule, mainly dependent
on statutes against usury and gaming. The Tennessee statute relied
upon as making this note void contains no provision either expressly
or impliedly declaring a note made in course of such a prohibited busi-
ness void in the hands of an innocent holder for value. In Vinton v.
Peck, cited above, the note in suit was made on Sunday, in violation
of a statute prohibiting the doing of business on that day. Camp-
bell, J., said:

““This note bore on its face a legal date, which was placed upon it for the ex-
press purpose of obtaining credit for it as a lawful instrument, and it would cer-
tainly be valid in the hands of a bona fide holder. Thbe statute has not de-
clared that notes made contrary to the Sunday law shall be void under all ecir-

cumstances., Their ifvalidity is only to be implied from the prohibition of
Sunday business, and under such a statute a bona fide holder is protected.” ‘

In Cazet v. Field, 9 Gray, 329, a note given in violation of a statute
regulating the liquor business was held valid in the hands of a bona
fide holder. In Williams v. Cheney, 3 Gray, 215-222, a note executed
toa forelgn insurance company, engaged in doing buermess within the
state'in violation of a statute prohibiting the doing of business until
qualification under the law, was held valid in the hands of a bona fide
holder, although the payee could have maintained no action thereon.
In Converse v. Foster, 32 Vt. 828, the suit was upon a note made for
the purchase of liquor, in violation of a statute prohibiting the busi-
ness. The note was asgigned to an innocent purchaser for value, who
brought suit thereon. ~ The court said:

“The statute of this state in force at the time of this transaction prohibited
all sales of spirituous liquors, except for certain specified purposes, and by certain
persons duly licensed therefor, and Imposed a penalty for all acts of selling in
contravention of the law, but contained no provisions in reference to the legal
effect ot binding force of such illegal contracts of sale, or of any securities given
for the prlee of liquors go illegally sold. The Enghsh statutes against usurv
and gaming not only impose a penalty for such illegal acts, but expressly declar
‘that all notes, bills, bonds, and other securities given upon such illegal con:ldera—
tions; shall be utterly void. All the cases that have been cited, and all that can
be, so far as we know, both English and American, upon this subject, turn upon
this very distinction and difference between these statutes. In those cases in
‘which the legislature have declared that the.illegality of the contract or consid-
eration shall make the security, whether bill or note, void, the defendant may in-
gist on such illegality, though the plaintiff, or some other party between him
and the defendant, took the bill or note bona fide, and gave a valuable considera-
tion for it. But, unless it has been so expressly declared by the legislature,
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illegality of consideration will be no defense in an action at the suit of a bona
fide holder for value, without notice of the illegality, unless he obtained the note
or bill after it became due. This doctrine is fully stated by Mr. Chitty and Judge
Story in their treatises on Bills and Notes. See, also, Bank v. Barnard, 1 Hall,
70; Vallett v. Parker, 6 Wend. 615.”"

The case of Lumber Co. v. Thomas, 92 Tenn. 593, 22 8. W. 743, hag
been cited as holding that the Tennessee act made void all contracts of
corporations doing business in violation of the statute. That was a
suit by the noncomplying corporation upon a contract made in the
course of a business conducted in the state without compliance with
the terms of the statute. The question as to whether a bona fide
holder of negotiable paper would be affected because of the illegal
character of the business out of which the note issued was not before
the court. In the case of Lacy'v. Sugarman, 12 Heisk. 354, it was
held by the Tennessee supreme court that an innocent holder, for
value, of a note made in violation of the act of congress prohibiting
business between belligerents during the civil war, was protected, and
might recover against the maker and indorsers. The mortgage to
secure this note was a mere security, and followed the debt. It was
made to one Samuel M. Jarvis, as trustee, who might have enforced it
by a sale for the benefit of any bona fide holder of the debt secured.
The Jarvis-Conklin Mortgage Trust Company, having assigned the
note, was an unnecessary party to a bill to enforce the mortgage,
The legal title was in Jarvis as trustee. He joined the holder of the
note as a complainant. The original payee had no interest in the suit,
and should not have been joined as a complainant. The fact that
this note was payable on its face to the Jarvis-Conklin Mortgage Trust
Company carried with it no notice that the note was made in violation
of law, or that that company was not lawfully doing business in
Tennessee. Indeed, it was admitted at the bar by counsel that the
note was dated at Kansas City, Mo., and was there made payable.
Upon this assumption the purchaser would have had no notice that the
note was a Tennessee contract. The decree below was correct, and
must be affirmed.

LEWIS et al. v. WELLS et al.
(District Court, D, Alaska. March 7, 1898.)
No. 542,

1. ParoL EvIDENCE—DEED INTENDED AS MORTGAGE.

Parol evidence will be admitted by a court of equity to show that a deed
to real property, absolute upon its face, was intended to be, and was in
fact, a mortgage, when the deed was placed in escrow, and accompanied
by a written agreement to the effect that the vendor might redeem the
property by making certain payments, and where the deed was given to a
mortgagee who already held the mortgage upon the premises.

2. BAME—FRAUD. :

An attempt to maintain an instrument to be a deed, when in fact it was
intended to be but a mortgage, is a fraud in equity, and it is upon this
theory that extraneous evidence is admitted to show the real facts; and
this is not in contravention of the doctrine that parol evidence cannot be
admitted to vary the terms of a written instrument,



