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This was an action at law by Roswell C. Nichols against the Fitch-
burg Railroad Company to recover damages for personal injuries re-
ceived by him while in charge of cattle on a train. In the circuit court
the verdict and judgment were given for the plaintiff, and the defend-
ant sued out this writ of error. The case has been heard on a motion
by plaintiff in error to amend the original writ in respect to the allega-
tion of plaintiff's citizenship.
George A. Torrey, for plaintiff in error.
George A. Blaney and William S. B. Hopkins, for defendant in error.
Before COLT and PUTNAM, Circuit Judges, and WEBB, District

Judge.

PUTNAM, Circuit Judge. The record in this case contains the suit-
able allegations to show the citizenship of the corporation defendant
in the court below, but it fails in this respect as to the plaintiff below.
'I'here, are only two courses open. If the plaintiff below is an alien,
or a citizen of some state other than Massachusetts, the record may be
amended in this court according to the truth by the consent of both
parties. Fletcher v. Peck, 6 Cranch, 87, 127; Kennedy v. Bank, 8
How. 586, 611; U. S. v. Hopewell, 51 Fed. 798, 800, 2 C. C. A. 510;
Nashua & L. R. Corp. v. Boston & L. R. Corp., 9 C. C. A. 468,61 Fed.
237, 245. If this is not done, thejudgment of the court below must
be reversed. It is not necessary to set aside the verdict, as the court
below may allow an amendment, in accordance with the facts, to
supply the defect, as well after verdict as before, provided it gives the
adverse party an opportunity to meet the new issue thus raised, if that
party is advised to do so. All this is not only in accordance with the
general principles of law, but is emphasized by section 954 of the Re-
vised Statutes, and paragraphs 1 and 3 of rule 11 of the circuit court.
Of course, if an amendment is not made, or the issue made by it is not
sustained, it will be the duty of the court below to dismiss the suit.
It is Ordered that the judgment of the circuit court be reversed, without
costs for either party in this court, and that the case be remanded to
the circuit court for further proceedings according to law, unless an
amendment is made in this court on or before February 1, 1898, as pro-
vided in this opinion.

STATE OF INDIANA, to Use of DELAWARE COUNTY; v. ALLEGHANY
OIL CO. et al.

(Circuit Court, D. Indiana. March 24, 1898.)

No. 9,371.

t REMOVAL OF CAUSES-STATE A PARTY.
When a state brings a suit in a court of its own creation against a citizen

of another state, no removal can be had into a circuit court of the United
States on the ground of the diverse citizenship of the parties.

2. JURISDICTION-FEDERA):. QUESTION-Bow MUST ApI:EAR.,
Where the jurisdiction of courts of the United States depends on the ex-

llltence of a federal question, it must affirmatively appear from the allegations
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In the declaration or bill, and cannot be established by any statement in· a
petition 'for removal, answer, or demurrer. .

S. ACTION TO HECOVER PENAT.Ty-CIVIL ACTION.
An action to recover a penalty for the violation of a statute is not a "sl'lit

of a civil nature/' within tlle meaning of the law providing for tb,e removal
of causes into federal courts, although declared by the state statute to be a
"civil action."

This is an action by the state of Indiana to recover a penalty for
violation of the statute making it unlawful to permit the flow of gas
or oil from a well into the open air. Defendants removed the case
from the circuit court of Delaware county, and plaintiff moved to
remand.
On January 3,1898, the plaintiff filed Its complaint against the defendants.in

the circuit court of Delaware county, Ind. The material parts of the complaint
are as follows: That on November 17, 1897, the defendants owned and had
possession and control of a certain natural gas and all well situated on certain
land in Delaware cOlmty, Ind., which Is particularly described; that the defend-
ants were the lessees of the land on which said well is situated, and that said
well was drilled and completed by said defendants on November 17, 1897; that
natural gas and oil were struck in said well on and prior to that date; that for
more than two days after said gas and oil had been struck in said well, and
said well completed, said defendants unlawfully allowed, and permitted the
entire flow of natural gas from said well to escape into the open air, without
being confined within said well, or proper pipes or other safe receptacle, whereby
many millions of cubic feet of natural gas have been permitted and allowed
to flow and escape into the open all', the amount of which is unknown to the
plaintiff; that said flow of gas has continued to escape ever since oil and gas
were struck In said well, and now continues to escape Into the open air; that
said defendants have never at any time confined, or attempted to confine, said
flow of gas, or any part thereof, in said well or pipes, or other receptacles, as
provided by law. Wherefore the plaintiff says a right of action has accrued
in favor of the plaintiff, for the use of said Delaware county, In the sum at
$2,000, together with costs and reasonable attorney's fees for the plaintiff therein,
and that such reasonable attorney's fees are $300; and plaintiff demands judg-
ment,for the use of Delaware county, In the sum of $2,300 and costs of suit.
On January 21, 1898, the defendants presented their verified petition, accom-
panied by a proper bond, to said state court, for the removal of said cause Into
this court. The petition set out two grounds of removal: (1) The diversity of
citizenship of the plaintiff and defendants; (2) that the act of the legislature of
the state, of :\farch 4, 1893, which gives the right of action, is in violation of
the fourteenth amendment of the constitution of the United States. The state
court sustained said petition, and made an order removing the cause into this
court.
The statute under which this suit Is brought is sections 7477, 7479, Horner's

Ann. St. 1897:
"Sec. 7477. It shall be uniawful for any person, firm, or corporation having

possession or control of any natural gas or all well, whether as a contractor,
owner, lessee, agent or manager, to allow or permit the flow of gas or oil from
any such well to escape into the open air without being confined within such
well, or proper pipes, or other safe receptacle, for a longer period than two
days next after gas or oil shall have been struck in such well; and thereafter
all such gas or oil shall be safely and securely confined In such well, pipes or
other safe and proper receptacles."
"Sec. 7479. Any person or corporation violating any of the provisions of this

act shall be liable to a penalty of two hundred dollars for each and every such
violation, and to the further penalty of two hundred dollars for each ten days
during whlch such violation shall continue; and all such penalties shall be recov-
erable In a civil action or actions in the name of the state of Indiana for the use
of the county In which such well shall be located, togetlJer with reasonable attor-
ney's fees and costs of suit."
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The plalntllf has filed a motion to remand on the ground (1) that the plalntllf
Is not a citizen of the state of Indiana; (2) that the suit is for the recovery of
a penalty prescribed for the doing of acts made unlawful by the statute of the
state.

Wm.A. Ketcham, Merrill Moores, and C. C. Shirley, for plaintiff.
Stephenson, Shirts & Fertig, for defendants.

BAKER, District Judge. When a state brings a suit in a court
of its own creation against a citizen of another state, no removal can
be had into a circuit court of the United States on the ground of the
diverse citizenship of the parties. A state is not a citizen of any state,
and, under the judiciary acts of the United States, it is firmly settled
that a suit between a state and a citizen or corporation of another state
is not between citizens of different states; and that the circuit court8
of the United States have no jurisdiction of it unless it arises under
the constitution, laws, or treaties of the United States. Ames v.
Kansas, 111 U. S. 449, 4 Sup. Ct. 437; Stone v. South Carolina, 117
U. S. 430, 6 Sup. Ct. 799; Germania Ins. Co. v. Wisconsin, 119 U. S.
473,7 Sup. Ct. 260; Postal Tel. Cable Co. v. Alabama, 155 U. S. 482,
15 Sup. Ct. 192; State v. Tolleston Club of Chicago, 53 Fed. 18.
This suit, if removable at all, is removable solely on the ground of

the diverse citizenship of the parties. The complaint sets out a cause
of action for the recovery of a penalty prescribed by the statute of the
state. No right, privilege, or immunity is claimed by the plaintiff
under or by vir1ue of the constitution, laws, or treaties of the United
States. It is true that the defendants in their petition for removal set
up the claim that the state statute is invalid by reason of its denial
of privileges and immunities secured to them by the fourteenth amend-
ment to the constitution of the United States. It is settled, however,
that where the jurisdiction of the courts of the United States, whether
original or by removal, depends upon the existence of a federal ques-
tion, it must affirmatively appear from the allegations in the declara-
tion or bill of complaint; and that no statement in the petition for
removal, or in the answer or demurrer, can supply that want, under
the existing acts of congress. Tennessee v. Union & Planters' Bank,
152 U. S. 454, 14 Sup. Ct. 654; Chappell v. Waterworth, 155 U. S. 102,
15 Sup. Ct. 102; Walker v. Collins, 167 U. S. 57, 17 Sup. Ct. 738; Pratt
v. Coke Co., 168 U. S. 255, 258, 18 Sup. Ct. 62.
It is insisted that the state is a formal or nominal plaintiff, and that

the beneficial right of action 18 in the county of Delaware, for whose use
the suit is prosecuted. Certainly there are cases where the suit is
brought in the name of the state, on the relation or for the use of a
person or corporation, where the state is merely a formal or nominal
party, and the action is nrosecuted solely for the protection of a private
eight. In such cases the state has no interest to be protected. It
allows the use of its name solely for the pur1?ose of protecting private
rights in which it has no beneficial interest, and in which the enforce-
ment of no governmental policy is involved. In cases of this character,
the relator or the person for whose use the suit is brought is the real
party plaintiff, and doubtless the mere formal use of the name of the
state in, such cases, if otherwise removable, would not defeat the right
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of removal if the requisite diversity of citizenship existed between the
relator or the person for whose use the suit was brought and the
defendant. The present case, however, is not of this character. It is
a suit by the state for the enforcement of an important governmental
policy. The policy to be subserved is the protection from loss and
waste of the natural gas and oil underlying a large portion of the
state. Its protection concerns public, and not private, rights. It
concerns the welfare of the whole state. The p€nalty is inflicted for
the violation of the statute of the state enacted to secure public, and
not private, rights. The penalty is due to the state for the violation
of the statute, and the county of Delaware has no private or pecuniary
interest in it. It is the beneficiary of the state's bounty which may be
withdrawn at any time. The fact that the state has provided that the
penalty, when collected, shall be paid to the county in which the viola-
tion of the statute has taken place, in no sense makes the suit one to
enforce a private or municipal right of the county. The state is the
real party plaintiff, the cause of action belongs to it, and the county
is named simply as the party to whom the penalty due the state is to
be paid when collected. Grinnell v. Johnson, 28 Fed. 2; State v.
Columbus & X. R. Co., 48 Fed. 626.
And, if this were not so, still the suit mnst be held not to be within

the jurisdiction of this court, because, although a civil action in form,
it is in effect a suit to enforce a penal statute of the state. The con-
tention that the action is civil, and not penal, in its nature, because
the statute of the state declares it to be a civil action, is untenable.
If congress had intended that the form of the action should determine
the right of removal, apt language would have been used to indicate
that purpose. The language employed is "suits of a civil nature." If
the form, rather than the nature, of the action had been intended to
determine the right of removal, congress would undoubtedly have used
the words "suits civil in form;" or perhaps the more general expression
"civil suits," instead of using the language employed. In nsing the
language "suits of a civil nature" it discloses the intent that the court
should look beyond the form to the nature or purposes of the suit.
Looking at the nature of the present suit, it is apparent that its purpose
is penal. The penalty prescribed is recoverable as a punishment fo['
the doing of acts made criminal by the statute. The state has no
other purpose than to recover a penalty for a violated law, and thereby
secure obedience to it. Chief Justice Marshall in The Antelope, 10
Wheat. 66, 123, stated the rule in the most condensed form,as an
incontrovertible maxim, namely, "That the courts of no country execute
the penal laws of another." The penal laws of the several states
of the United States are regarded, so far as the jurisdiction of the
courts of the United States is concerned, as laws of a foreign country.
The only cases in which the courts of the United States have enter-
tained jurisdiction over suits by a foreign state have been suits to
enforce demands of a strictly civil nature. Wisconsin v. Pelican Ins.
Co., 127 U. S. 265, 8 Sup. Ct:1370: State v. Chicago, B. & Q. R. Co., 37
Fed. 497; Ferguson v. Ross, 38 Fed. 161; U. S. v. Mexican Nat. Ry. Co.,
40 Fed. 769; State v. Day Land & Cattle Co., 41 Fed. 228; Dey v.
Chicago, M. & S1. P. Ry. Co., 45 Fed. 82.
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It follows th# both grounds of objection to the jurisdiction of this
court must be I:lvstained. The case will be remanded to the state court
at the costs'dfthe defendants.

MEYER etal. v. MANSUR & TEBBETTS IMPLEMENT CO.

(Circuit Court of Appeals, Fifth Circuit. ]february 8, 1898.)

No. 635.
TRANSCRIPT ON ApPEAL-CERTIFICATION. ,

A certificate roerelystating that the papers contained in the transcript are
correct copies,'without showing that the transcript Is a complete one, or that
the parties by'stipulation designated the papers to be included. or that the
clerk was guided by appellant's sollcItor, is insufficient, and the appeal will
be 'dismissed on motion.

Appeal from the Circuit Court of the United States for the Northern
District of Texas. '
On motion to dismiss the appeal
L. C. Alexander, for appellant.
J. M. McCormick, for appellees.
Before McCORMIOK, Circuit Judge, and NEWMAN and PAR-

LANGE, District Judges.

PARLANGE, District Judge. The clerk's certificate annexed to
the transcript in this case reads as follows:

Clerk's Certificate.
I, J. H. Finks, clerk of the circuit court of the United States for the Northern

district of Texas, do hereby certify that the above and' foregoing is a fUll, true,
and correct copy of the following, to wit: (1) Original bill of Mansur & Teb-
betts Implement Co. and the Washburn & Moen Manufacturing Co., with the
order appointing Frank F. Finks receiver, and the exhibits attached to said bill.
(2) Order authorizing interventions. (3) Order referring interventions to stand-
Ing master. (4) Order as to filing interventions. (5) Intervening petItion of
Meyer, Bannerman & Co. (6) Answer of complainants to intel'Vention. (7)
Amended plea of intervention. (9) Exhibits attached to the deposition of Jacob
Meyer, taken In said cause. (10) Testimony before the master under the fol-
lowing caption: "No. 16. Meyer, Bannerman & Co., Interveners." (11) Tes-
timony before the master under the following caption: "No. 76. W. B. Belk-
nap & Co., Interveners." (12) So much of the master's report as shows his rUl-
ing upon the intervention of Meyer, Bannerman & Co. (13) Motion to transfer
cause to Dallas. (14) Order of transfer. (:1,5) Exceptions of interveners to mas-
ter's report. (16) Final decree. (17) Appllcation and order for appeal. (18) In-
tervener's assignment of errors. (19) Appeal bond. And that they are true
copies, respectively, of what they purport to be, as the same appears in consoli-
dated cause No. 444 Eq., Mansur & Tebbetts Implement Company et al., v.
Provident National Bank et al., and W. B. Belknap & Co. v. Provident National
Bank et a1., of record and on file in my said office at Dallas, Texas.
Witness my hand officially, and the seal of said court at Dallas, Texas, this the

25th day of August, A. D. 1897.
[Seal.] J. H. ]'inks, Clerk, by Chas. H. Lednum, Deputy.

The appellees move to dismiss the appeal-"First, because there is
no properly authenticated transcript of the record filed in this court,
as required by the 'rules thet'eof, and by law; second, because the rec-
ord in this case was not filed within the time limited by the rules."
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Addressing ourselves to the first ground of objection urged by the
appellees, it seems clear that this court has no legal transcript before
it. The clerk has certified the copies of 18 documents which were
filed in the cause below, but the clerk's certificate does not go beyond
attesting to the correctness of those copies, and the certificate shows
in no manner that those 18 documents constitute the entire transcript
of proceedings in the cause. A comparison between the clerk's certif-
icate in this cause and the usual clerk's certificate authenticating a full
transcript will show at once the plain defect in the certificate before
the court. It must be borne in mind that in this case there is neither
a certificate of the cleTk attesting a full transcript, nor a stipulation of
parties as to what documents shall constitute the necessary transcript,
nor a statement by the clerk that he was guided by the appellants'
solicitor in the selection of the papers necessary to constitute the
transcript.
In Pennsylvania Co. for Insurance on Lives y. Jacksonville, T. &

K. W. Ry. Co., 5 C. C. A. 53,55 Fed. 131, this court said: .
"Section 997 of the Revised Statutes of the 'United States requires 'an authen-

ticated transcript of the record.' Rule 8 of the supreme court directs 'a true
copy of the record and all the proceedings in the cause' to be transmitted; and
our rule '14 (21 C. C. A. cxv;; 78 Fed. cxv.) requires 'a true copy of the record,
bill of exceptions, assignment of errors, and all proceedings' in the case.' • • •
It may be well to impress on clerks of the trial courts that, in the absence of
a controlling stlpuiatlon by the parties, or written instructions from the plaintiff
in error or appellant, filed in the case, transcripts in cases of appeal or writs of
error should meet the requirements of our rule 14, and tbelr certificates of au-
thentication follow the language of our rule, and show that the transcript trans-
mitted is 'a true copy of the record, bill of exceptions, assignment of errors, and
all proceedings in the case.' "

In Nashua & L. R. Corp. v. Boston & L. R. Corp., 9 C. O. A. 468,
61 Fed. 237, which was a case in which the clerk stated distinctly in
his certificate that he had been directed by the complainant's counsel
in selecting the documents to constitute the transcript, the circuit court
of appeals for the First circuit clearly showed that the duty of select-
ing the documents necessary to form a legal transcript is primarily
upon the clerk. The court also showed that ordinarily the clerk will
accept the direction of the appellant's counsel, but that the will
not be bound to follow it, if the transcript directed to be made is
palpably unfair.
In Hill v. Railroad 00., 129 U. S. 174, 9 Sup. Ot. 270, the supreme

court said:
"It is well settled by the decisions of this court that it has no jurisdiction of

an appeal unless the transcript of the record IS filed here at the next term after
the taking of the appeal."

Also see Blitz v. Brown, 7 Wall. 694.
This court, in order to maintain an appeal upon its docket, must

have at least prima facie proof that it has a lawful transcript before it.
The prima facie showing results from an unqualified certificate of· the
clerk, from a stipulation of the parties, or from a direction by the
appellant's counsel. It will be presumed, in the case of stipulations
that the parties have been careful t" bring up all the papers neQessary
froni' the standpoint of either side of the controversy; and the clerk
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and the appellant's counsel, being officers of the court, are presumed
to see that a lawful transcript is lodged in this court. Where a
transcript prima facie lawful is before the court,-as in the case abovp.
cited of Nashua & L. R. Corp. v. Boston & L. R. motion to
dismiss the appeal will not be entertained, and the dissatisfied party
must resort to the writ of certiorari. But when, as in the case before
us, not even a prima facie transcript has been filed in this court, the
proper action is to dismiss the appeal. Where the clerk certified to
a full transcript, and it was urged that the transcript was incomplete,
the supreme court held that the transcript was prima facie lawful, and
that the deficiencies, if any, might be supplied by certiorari. The Ric,
Grande, 19 Wall. 188. Where the clerk had not appended his certif-
icate to the transcript, the supreme court held that the remedy was
not by certiorari. Hodges v. Vaughan, 19 Wall. 12. Rule four·
teen, § 3 (21 C. C. A. cxvi., 78 Fed. cni.) of this court provides that:
"No case will be heard until a complete 'record, contalning in itself and not by

reference all the papers, exhibits, depositions and other proceedings which are
necessary to the hearing In this court, shall be filed."

See Keene v. Whitaker, 13 Pet. 459.
In the case at bar the clerk's certificate merely authenticates certain

papers as being correct copies of their originals on file in the clerk's
office. We have been referred to no case, nor has our investigation
discovered one, which would warrant us in balding that there is in this
cause even a prima facie showing that the lawful trallilcript is before
us. The appeal must be dismissed.

DEERE, WELLS & CO. v. CHICAGO, M. & ST. P. RY. CO. et al.

(CircuIt Court, S. D. Iowa, W. D. January 17, 1898.)

1. REMOVAL OF CAUSES-JOINDER OF DEFENDANTS-MoTIVE.
If a person has a cause of action on which he may properly sue either

one or two parties, and he chooses to sue both, he may do so, though his
motive In joining them is to prevent a removal to a federal court.

2. SAME-IRRESPONSIBLE DEFENDANT.
A defendant who is legally lIable together with another, and whose pres-

ence defeats the right of removal, is neither a nominal nor sham party
merely because he is pecuniarily irresponsible, so that a judgment against
him would be of no value.

8. SAME-SEPARABLE CONTROVERSY.
An action for damages against a railroad company Incorporated by another

state, and one of its section foremen, who Is a citizen of the same state
with plaintiff, charging them jointly with setting out a fire on the railroad
right of way to clear it of dry grass and weeds, and negligently permitting
it to spread to plaintiff's premises, does not disclose a separable controversy,
which would enable the railroad company to remove the cause.

This was an action at 'law by Deere, Wells & Co. against the
Chicago, Milwaukee & St. Paul Railway Company and Slack Peter-
son to recover damages. The cause was heard on a motion to
remand it to the state court, from which it was removed by de-
fendant. "


